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Names and Addresses of Attorneys of Record.

G. J. LOMEN, Nome, Alaska,

JOS. K. WOOD, Nome, Alaska,

Attorneys for Plaintiffs..

JOHN RUSTGAED Nome, Alaska,

C. M.THULAND, Nome, Alaska,

T. M. REED, Nome, Alaska,

Attorneys for Defendants.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEO. SENNES, E. J. SINNES,

GEO. V. BORCHSENIUS, G. J. LOMEN,
CARL J. LOMEN, and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Complaint.

Plaintiffs above named complain and allege:

I.

That the plaintiffs, other than the said J. A. John-

son, are the owners in fee of, and together with the

plaintiff J. A. Johnson, their lessee, are entitled to

the immediate, present and exclusive possession of

that certain tract, piece or parcel of land, lying and
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being in the Cape Nome Recording District, District

of Alaska, described by metes and bonnds as follows,

to wit

:

Tliat certain portion of Hercnles No. 1 Association

Placer Mining Claim, described as follows, to ^vit

:

Commencing at stake No. 1 or the SW. comer,

from which the SW. corner of Hercules No. 1 Asso-

ciation Placer Claim bears S. 69" 45' W. 946.9 ft.

distant: thence N. W 29' 30" W. 835.3 ft. to stake

No. 2 on the NW. cor.; thence N. m° 13' 30" E.

1563.7 ft. to stake No. 3 or the NE. cor. ; thence S. 4°

29' E. 625.9 ft. to stake No. 4 or the SE. corner;

thence S. 57° 52' W. 1551.1 ft. to stake No. 1 or place

of beginning. Containing an area of 24.52 acres.

All bearings refer to the tiTie meridian, magnetic

variation=19^ 00' E.

II.

That said tract of land is part of that certain placer

mining claim known as Hercules Nmnber One Asso-

ciation Placer Mining Claim, situate on the left limit

of Newton Gulch Number Two, in said recording dis-

trict, owned by said plaintiffs, other than the said

J. A. Johnson, under and l)y virtue of a valid loca-

tion thereof, made by plaintiffs, their grantors and

predecessors in interest, on the first day of January,

1904, and inider and 1)}' virtue of mesne conveyances

from said locators, and by virtue of an amended loca-

tion of said premises made on the 14th day of March,

1906. All of said ])remises, as above described by

metes and bounds, being within the exterior bound-
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aries of the said Hercules Number One Association

Placer Minin<^ Claim.

III.

That the es.tate of said plaintiff, J. A. Johnson, is

an estate for years, terminating on the first day of

July, 1907.

IV.

That on the third and fourth days of November,

1906, while plaintiffs were so seised and possessed of

said premises, and in the actual occupation thereof,

defendants, above named, against the will and con-

sent of said plaintiffs, entered upon said premises

first above described, and with force and arms ejected

and ousted the plaintiffs from said premises, and then

and there removed the property of said lessee there-

from, and have ever since, and do now, wrongfully

and unlawfully withhold possession of said premises

from the plaintiffs, to plaintiffs' damage in the sum

of Five Thousand ($5,000) Dollars.

Wherefore, plaintiffs demand judgment against

defendants, that plaintiffs, other than the said J. A.

Johnson, are the owners in fee of, and that said J. A.

John&on is the lessee for a term of years, of the prem-

ises first above described by metes and bounds, and

that all of said plaintiffs are entitled to the imme-

diate and exclusive possession of said premises so de-

scribed, and that defendants, have no right, title or

interest in said premises, or any part thereof, or any

right to the possession thereof, and that the plain-

tiffs have judgment against the defendants for the
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siuii of Five Thousand Dollars, and for their costs

and disburs>ements herein.

(}. J. LOMENand
J. K. WOOD,

Attorneys for Plaintiffs.

IRA D. ORTON,
Of Counsel.

United States of America,

District of Alaska,—ss.

I, Ct. J. Lomen, being first duh^ sworn, depose and

say that I am one of the plaintiffs in the above-en-

titled action, and that the foregoing complaint is true.

G. J. LOMEN.

Subscribed and sworn to before me this 20th day

of November, 1906.

[Notarial Seal] J. K. WOOD,
Notary Public for the District of Alaska.

[Endorsed] : #1670. In the District Court, Dis-

trict of Alaska, Second Division. Louis Espe, Geo.

Sennes, E. J. Sinnes et al., Plaintiffs, vs. Ole

Stenfjeld, P. M. Eide, Harry McLaughlin et al.,

Defendants. Coni])laint. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Nov. 20, 1906. Jno. IL Dunn, Clerk. By
, Deputy. G. J. Lomen and J. K. Wood,

Attorney for Plaintiffs. Ira D. Orton, of Comisel.

L. Nome, Alaska.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEO. SENNES, E. J. SINNES,

GEO. V. BORCHSENIUS, G. J. LOMEN,
GAEL J. LOMEN, and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Summons.

Tlie President of the United States of America, to

tlie Above-named Defendants, Greeting:

You and each of you are hereby required to appear

in the above-entitled action, and to answer the Com-

plaint in said action, filed in the office of the Clerk

of this Court, within thirty (30) days after the ser-

vice of this Summons upon you, or judgment for

want thereof will be taken against you.

And 3^ou are hereby notified that if you fail to so

appear and answer said Complaint, as above re-

quired, the said plaintiffs will apply to the Court for

the relief demanded in the Complaint.

Witness, the Honorable ALFRED S. MOORE,
Judge of the District Court, Second DIa- ision, and the
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seal of said Court affixed, tliis 20th day of November,

1906.

[Seal of roiirt] JNO. H. DUNN,
Clerk of the District Court.

Angus McBride,

Deputy.

United States of xVmerica,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 20tli day of November, 1906, and there-

after, on the 21st day of November, 1906, I served

the same at Nome, Alaska, upon Ole Stenfjeld and

P. M. Eide ; and thereafter, on the 22d day of Novem-

ber, 1906, 1 served the same at Eagle Claim on Harr}^

McLaughlin, by delivering to and leaving with each

of them a copy thereof, together with a certified copy

of the complaint filed therein.

Eeturned this 22d day of December, 1906.

T. C. POWELL,
United States Marshal.

By Jas. J. Stokes,

Deputy.

MARSHAL'S COSTS:
3 Sei-vices $18.00

Expense 5.00

.$23.00

[Endorsed] : #1670. In the District Court, Dis-

trict of Alaska, Second Division. Louis Espe, Geo.

Sennes, E. J. Sinnes et al., Plaintiffs, vs. Ole
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Stenfjeld, P. M. Eide, Harry McLaughlin et al.,

Defendants. Summons. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 24, 1906. Jno. H. Dunn, Clerk. By
, Deputy. G. J. Lomen and J. K. Wood,

Attorney for Plaintiffs. Ira D. Orton, of Counsel.

Nome, Alaska. 2270.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE et al..

Plaintiffs,

vs.

OLE STENFJELD et al..

Defendants.

Answer of Defendants Ole Stenfjeld, Harry Mc-

Laughlin, C. J. Sullivan and J. Sa,xhaug.

Come now the defendants Ole Stenfjeld, Harry

McLaughlin, C. J. Sullivan and John Saxhaug, and

answering plaintiffs' complaint herein deny gener-

ally each, all and every allegation contained in plain-

tiffs' complaint herein and the whole thereof.

And these answering defendants further allege

for a

FIRST AFFIRMATIVE DEFENSE

:

I.

That if the plaintiffs and their predecessors in in-

terest did, on the first day of January, 1904, as alleged

in the complaint, or at any other time during said
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year, make a valid location of the ])remises described

ill said complaint as the Hercules Number One Asso-

ciation Placer Claim, said plaintiffs and their gran-

tors and predecessors in interest, their heirs, assigns

and legal representatives, and all persons in privity

with them or any of them, failed and neglected to do

one hundred dollars' worth of labor during the year

1905 on any part of said alleged location contiguous

to that certain part thereof described in the complaint

by metes and bounds or aimvheres else on said pur-

ported location, and failed to resume work thereon

or on any part thereof prior to March 15th, 1906,

when the ])remises hereinafter described were en-

tered, located and appropriated by defendant John

Saxhaug by virtue of a valid location thereof.

And these answering defendants further allege

for a

SECOND AFFIRMATIVE DEFENSE:
1.

That the defendants John Saxhaug, P. ]M. Eide

and Ole Stenfjeld are the owners in fee of a part of

that certain part of said premises described by metes

and bounds in ])laintiffs' complaint, to wit, that part

thereof, described as follows:

Beginning at the initial and southwest corner stake

of the Eagle Claim, at the head of Fox Gulch, a trib-

utary of Otter Creek, and about 3,000 feet southeast-

erly from the confluence of Ne^^i:on Gulch No. 1 and

Ne^\i;on Gulch No. 2, in the Cape Nome Mining Dis-

trict, District of Alaska, which said corner is iden-

tical with the southwest corner of the original Park-
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land and Eagle locations; running thence N. N° IV

8" W. 834.7 feet to the northwest corner, which is

identical with the northwest corner of said original

locations; running thence N. 66° 36' E. 490.4 feet to

the intersection with the west side line of the Home-

stake Group Claim, the northeast corner; thence S.

2° 10' W. 356.3 feet to the southwest corner of the

Homestake Group; thence S. 13° 36' E. 110 feet to

the northwest corner of the North Pole Claim ; thence

S. 16° 47' W. 583.3 feet along the west side line of

the North Pole Claim to the intersection of the orig-

inal s-outh boundary line of the Eagle Claim, the

southeast corner of the Eagle Claim as amended;

thence S. 58° 14' W. 27.6 feet to the southwest corner

and place of beginning, containing 4.797 acres of

ground, variation being 30 00 E.

That the defendants Harry McLaughlin and C. J.

Sullivan are in possession thereof as lessees of the

defendants John Saxhaug, P. M. Eide and Ole Sten-

fjeld, and that the defendant James Sullivan is not

and never has been in possession of any part thereof

nor of any part of the premises clauned by the plain-

tiffs.

2.

That the defendants John Saxhaug, P. M. Eide and

Ole Stenfjeld were at the time of the commencement

of this action, and for a long time prior thereto, the

owners in fee of the premises described in paragraph

one of this second affirmative defens-e, in ])ossession

and entitled to the possession thereof, by reason of a

valid and subsisting mineral location made thereof

long prior to the commencement of this action.
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Wherefore, these defendants pray judgment that

defendants John Saxhaug, P. ]SL Eide and Ole Sten-

fjeld be decreed to be the owners in fee of the prem-

ises described in paragraph one of the second affirm-

ative defense herein ; that plaintiffs take nothing, and

that defendants recover their costs herein.

C. M. THULAND,
Attorney for Defendants Stenfjeld et al.

United States of America,

District of Alaska,—ss.

Ole Stenfjeld, being first duly sworn, deposes and

says: I am one of the defendants in the above-entitled

action ; I have heard the foregoing answer read, know

the contents, and the same are true. I make this

verification on my own behalf and on behalf of all of

said answering defendants,

OLE STENFJELD.

Subscribed and sworn to before me this 15th day of

December, 1906.

[Notarial Seal] C. M. THULAND,
Notary Public.

[Endoi-sed]: Original No. 1670. In the United

States District Court for the District of Alaska, Sec-

ond Division. Louis Espe et al.. Plaintiffs, vs. Ole

Stenfjeld et al.. Defendants. Answer of Defendants

Ole Stenfjeld, John Saxhaug, Harry McLaughlin

Filed in tlie Office of the Clerk of the Dist. Court of

Alaska, Se^-ond Division, at Nome. Dec. 17, 1906.

Jno. H. Dunn, Clerk. By
, Deputy. C.

M. Thuland, Attorney for —
, Nome,

Alaska. L.
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lieceived a copy of the witliin Answer this 17 day

of December, 1906.

G. J . LOMEN,
Of Attorneys for Plaintiff.

In the Dlslfui Court of Llic, JJisUici of Alaska, Sec-

ond Vivislon.

j.oijis i^];sp^; (iEo. wennes, e. j. sinnes,

GEO. V. BOJUJIIkSENIUS, G. J. LOiVlEN,

CAKE eJ. LOMEN, and J. A. JOHNSON,
l^laintiffs,

vs.

OLE STEN.FJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Answer of P. M. Eide.

Comes now the above-named defendant P. M. Eide

and for his separate answer to phiintiffs' complaint

herein shows to the Court:

I.

Denies ca(^h and every allegation and thing in jiara-

grapli 1 of i)laintifTs' coni])]cnnt sot ont.

II.

Dciuies that said ])laintifrs, or either of theni, have

any right, title or interest in or to any of the premises

in thcdr said (nmiplaint described, in fee or othei'wise,

and further denies that the so-called and ],)retended

Hercules Numl)er One placer mining claim, now is

or ever was a valid mining location for any pur[)ose
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whatever, and denies that said ])huntiffs or either of

them have any right to any premises by reason of

the said pretended Hercules Number One Mining

Claim, and denies that any location of said pretended

mining claim was made on the 14th day of March,

19U6, or at any other time.

III.

Denies each and every allegation, matter, and

thing in paragraphs II, III, and IV of plaintiffs'

complaint set out, save and except that he admits that

he now is, and at the commencement of this action

was in actual, lawful possession and occupation of

the premises hereinafter described.

For a second and separate defense to plaintiffs'

complaint herein this defendant alleges:

I.

That even if the said pretended Hercules Num])er

One claim had been a valid location made in 1904,

the same would have been forfeited by reason of the

fact that no work was ])erformed on said pretended

claim for the year 1905 of the value of one hundred

dollars, or any other value, and that before plaintiffs

herein or their predecessors in interest resumed work

on said ])retended claim the predecessors in interest

of this defendant in the year 1906 relocated said

premises hereinafter described as a ])lacer mininjc

claim.

For a third and separate defense to plaintiffs' com-

phiint herein this defendant alleGres:

I.

That this defendant is the owner in fee of an un-
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divided one-fourth (1/4) interest in and to that cer-

tain piece and parcel of placer mining ground situ-

ated in Cape Nome Mining and Recording District

of Alaska, between Otter Creek and Newton Gulch

No. 2, and more particular! 3^ described as follows, to

wit:

Beginning at the initial and southwest corner

stake, which is identical with the original southwest

corner stake of the Eagle claim ; thence running N.

11° 08' W. 834.7 feet to the northwest corner, which

is identical with the original northwest corner of

the Eagle claim, from which the discovery shaft bears

S. 42° 48' E. 345.6 feet; thence N. QQ"" 36' 490.4 feet

to the intersection with the west side-line of the

Homestake group, the northeast corner; thence S. 2°

10' W. 356.3 feet to the southwest corner of the

Homestake group; thence S. 13° 36' E. 110 feet to

the northwest corner of the North Pole Bench Claim

;

thence S. 16° 47' W. 583.3 feet along the west side

line of the North Pole Bench Claim to the intersec-

tion of the original south boundary of the Eagle

claim, southeast corner; thence S. 58° 14' W. 27.6

feet to the initial stake the place of beginning ; con-

taining 4.797 acres. Magnetic variation 20° 00' E.

II.

That this defendant holds and owns said interest

in said premises by virtue of a valid and subsisting

placer mining location made of said ground by his

predecessors in interest and by virtue of mesne con-

veyances from said locators to this defendant of the

interest above set out, and also by reason of amended

locations of said premises by defendants herein.
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III.

Tliat defendants now are, and at the commence-

ment of this action were in the actual, peaceable and

lawful possession and occupanc)^ of the said premises

and the whole thereof, and are now and ever since

the 17th day of July, 1905, have been entitled to such

possession.

AVherefore, this defendant prays for judgment that

he be declared the owner in fee of an undivided one-

fourth (Vi) interest in the premises above described,

and that defendants herein be declared to be entitled

to the exclusive possession of the same and every part

thereof, topjether with the costs, and disbursements of

this action.

JOHN RUSTGARD,
Attorney for P. M. Eide.

United States of America,

District of Alaska,—ss.

P. M. Eide, being tirst duly sworn, deposes and

says that he is one of the defendants in the foregoing

and above-entitled action ; that he has read the fore-

going answer to plaintiff's complaint herein and
knows the contents thereof, and that the said answer

is true as de])onent verily believes.

P. M. EIDE.

Subscribed and sworn to before me this 15th day
of Deceml)er, 1906.

[Notarial Seal] JOHN RUSTGARD,
Notary Pul)li('.

I, Jolui Rustgard, the attorney for P. M. Eide,

one of the defendants in the within and above-entitled
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action, that the foregoing is a true and correct copy

of the original ans'vver of said P. M. Eide herein.

Due service of the within answer admitted this

day of Dec, 1906.

a. J. LOMEN,
Atty. for Plffs.

[Endorsed] : Orig. No. 1670. In the District Court

for the District of Alaska, Second Division. Louis

Espe et al. vs. Ole Stenfjeld et al. Answer of P. M.

Eide. Filed in the Office of the Clerk of the Dist,

Court of Alaska, Second Division, at Nome. Dec.

17, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. John Rustgard, Attorney at Law. Nome,

Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

LOUIS ESPE, GEO. SENNES, E. J. SINNES,
GEO. V. BORCHSENIUS, G. J. LOMEN,
CARL J. LOMEN, and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.
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Reply to Answer of Ole Stenfjeld et al.

The i)laintifrs, for reply to the separate answer of

tlie defendants herein, other than P. M. Eide, deny

—

I.

Except as in the Complaint herein admitted or

qualified, each and every allegation, matter and thing

in said Answer contained.

G. J. LOMEN and

J. K. WOOD,
Attorneys for Plaintiffs.

IRA D. ORTON,
Of Counsel.

United States of America,

District of Alaska,—ss.

I, G. J. Lomen, being first duly sworn, depose and

say that 1 am tJtc plaintiffs in the above-entitled ac-

tion, and that the foregoing reply is true.

G. J. LOMEN.

Subscribed and sworn to before me this 18th day

of Dec, 1906.

[Notarial Seal] M. L. PETERSON,
Notary Public for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the within reply is hereby accepted

in the District of Alaska this 19th dav of Dec, 1906,

lt>' receiving a duly certified copy of t^e same.

C. M. THULAND,
Attorney for Dof. Stenfjeld et al.
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[Endorsed] : No. 1670. In the District Court, Dis-

trict of Alaska, KSecond Division. Louis Espe et al.,

Plaintiff, vs. Ole Stenfjeld et al., Defendant. Re-

ply to Answer of Stenfjeld et al. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Dec. 19, 1906. Jno. H. Dunn,

Clerk. By , Deputy. G. J. Lomen, At-

torney for Plaintiffs. Nome, Alaska. L.

In the District Court for the District of Alaska, Sec-

ond Division.

LOUIS ESPE, GEO. SENNES, E. J. SINNES,
GEO. V. BORCHSENIUS, G. J. LOMEN,
CARL J. LOMEN, and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Reply to Answer of P. M. Eide.

The plaintiffs., for reply to the separate answer

of defendant P. M. Eide, deny

—

I.

Except as in the Complaint herein admitted or

qualified, each and every allegation, matter and thing

in said Answer contained. •

G. J. LOMEN and

J. K. WOOD,
Attorneys for Plaintiffs.

IRA D. ORTON,
Of Counsel.
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United States of America,

District of Alaska,—ss.

I, G. J. Lomen, hc'mg first duly sworn, depose and

say that I am one of the plaintiffs in the above-enti-

tled action, and that the foregoing reply is true.

G. J. LOiMEN.

Subscribed and sworn to before me this 18th day

of Dec, 1906.

[Notarial Seal] M. L. PETERSON,
Notary Pu])lic for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the within reply is hereby accepted

in the District of Alaska this 18th day of Dec, 1906,

by receiving a duly certified copy of the same.

JNO. RUSTGAED,
Attorney for Defendant Eide.

[Endorsed] : No. 1670. In the District Court, Dis-

trict of Alaska, Second Division. Louis Espe et al.,

Plaintitf, vs. Ole Stenfjeld et al.. Defendant. Re-

ply to Answer of P. M. Eide. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Dec. 19, 1906. Jno. H. Dunn,

Clerk. By , Deputy. G. J. Lomen, At-

torney for Plaintiflfer-—Nome, Alaska. L.
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[Minutes of Trial—January 20, 1908.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908, at 11 A. M.

Monday, January 20, 1908, at 11 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting TJ. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:

#1670.

ESPE et al.

vs.

STENFJELD et al.

This cause came regularly on for trial before the

Court and a jury, G. J. lomen appearing for the

plaintiffs, and John Rustgard and T. M, Reed for the

defendants; case reported by Cordelia Noble, Sten-

ographer. The jury as impaneled and sworn being

as follow^s : E. W. Burroughs, H. C. Clark, S. Lynd

Fox, Robt. S. Horn, Floyd Hall, Jno. Kerr, C. V.

Morrison, E. E. McGa^ A.. Polet, R. N. Simpson,

Albert Wilson, C. E. Wentwc-^'th.
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At 12 o'clock noon the jury was admonished, and

Court adjourned until 1 :30 P. M.

1:30 P.M.

#1670.

ESPE ct al.

vs.

STENFJELD et al.

Trial resumed
;
jurors all present. Plaintiffs' case

was stated to the jury by G. J. Lomen, and that of

the defendants by John Rustgard. The following

exhibits were offered in evidence by plaintiffs, which

were admitted without objection and marked the

same as at the former trial as follows : Deed from A.

J. Sinncs to G. J. Lomen, Auj?. 25, 1906, marked

Plaintiffs' Exhibit ''K"; lease from Hercules Mining

Association to John Sandstrom et al. Apr. 11, 1906^

marked Plaintiffs' Exhibit "I"; lease from Hercules

Mining Association to Pioneer Mining Co. June 26,

1906, marked Plaintiffs' Exhibit "J"; sul)lease from

Pioneer Mining Co. to J. A. Johnson Oct. 31, 1906,

marked Plaintiffs' Exhibit ''E"; and thereafter

Arthur Gibson was sworn and testified on behalf of

plaintiffs. The witness identified a i^lat of Her-

cules No. 1 Association and other adjoining claims by

the w^itness, which was offered in evidence, admitted

without objection, and marked as at the foniier trial,

Plaintiffs' Exhibit ''A," after which the jury was

admonished and excused until 10 A. M. to-morrow.
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[Minutes of Trial—Continued—January 21, 1908.]

In the District Court for the District of Alaska, Sec-

ond Division.

Tenii minutes, Special January, 1908, Term begun

and lielcl at the Town of Nome, in said District

and Division, January 20, 1908.

Tuesday, January 21, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now^ upon the convening of Court, the following

proceedings were had

:

#1670.

ESPE et al.

vs.

STENFJELD et al.

(All jurors not engaged in the trial of this case

were excused until Thursday next at 10 A. M.)

Tria] resumed
;
jurors all present. Arthur Gibson

on the stand for cross-examination. The testimony

of Louis Espe taken at the former trial was read in

evidence under stipulation of counsel, during the

reading of which plaintiffs offered in evidence notice

of location of Hercules No. 1 Association Claim by
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E. J. Sinnes et al., which was admitted without objec-

tion and marked as at the former trial, Plaintiffs'

Exhibit "B."

At 12 o'clock noon the jury was admonished and

Court adjourned until 2 P. M.

2 P.M.

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed
;
jurors all present. The reading of

the cross-examination in the testimony of Louis Espe

was resumed, and thereafter Wm. Johnson and Wm.
Sutton were each sworn and testified on behalf of

the plaintiffs, after which the testimony of Louis

Stevenson taken at the former trial was read in evi-

dence under the stipulation of counsel, and Carl J.

Lomen was sworn and testified for plaintiffs. Then

the transcript of the testimony of J. A. Johnson was

read in evidence under stipulation of counsel until

5 P. M., when the jury was admonished, and Court

adjourned until Wednesday, eTanuary 22, 1908, at

10 A. M.
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[Minutes of Trial—Continued—January 22, 1908.]

In the District Court for the District of Alaska, Sec-

ond Division.

Teiin minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Wednesday, January 22, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:

#1670.

ESPE et al.

vs. : . .i^

STENFJELD et al.

Trial resumed; jurors all present. The reading

of the testimony of J. A. Johns.on taken at the former

trial was resumed by John Rustgard, and thereafter

the testimony of W. N. Monroe at the former trial

was read in evidence under stipulation on behalf of

plaintiffs.

Plaintiffs offered in evidence a certified copy of lo-

cation 1 ice of Sue Fraction by S. Mulkey Sept. 9,

1900, admitted over objection of defendants and
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marked Plaintiffs' Exhibit "Q." Plaintiffs also of-

fered in evidence amended location notice of Hercules

No. 1 Association Claim by E. J. Sinnes et al. Mcb.

14, 1906, admitted over objection and marked as at

former trial. Plaintiffs ' Exhibit '

' H. " Original loca-

tion notice of Hercules No. 6 Association Claim by E.

J. Sinnes et al. Jan. 1, 1904, was admitted without

objection and marked as at former trial, Plaintiffs'

Exhibit "D." G. J. Lomen was then sworn and tes-

tified on behalf of plaintiffs, the witness being granted

permission to address the jury after having testified

as a witness. On cross-examination of this witness

defendants offered in evidence a certified copy of loca-

tion notice of Sue Fraction by G. J. Lomen et al.

July 27, 1903, which was admitted without objection

and marked as at the former trial, Defendants' Ex-

hibit ''9."

The deposition of Amasa Spring, Jr., was read in

evidence on behalf of plaintiffs, and at 12 o'clock noon

the jury was admonished and court adjourned until

2 P. M.

2 P.M.

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed; jurors all present. A. E. South-

ward was sworn and testified for plaintiffs. Plain-

tiffs offered in evidence a piece of a broken stake

taken from tlie claim, which was admitted without
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objection and marked Plaintiffs' Exhibit "R" ; also a

release of lease to Hercules Mining Company, signed

by John Sandstrom, dated April 17, 1906, which was

admitted without objection and marked Plaintiffs'

Exhibit "S," and plaintiffs rest.

DEFENDANTS' CASE:
H. A. McLaughlin was sworn and testified for de-

fendants, and then T. M. Reed, on behalf of defend-

ants, moved the Court to strike out all the evidence

in relation to the amended location notice and to

strike out the amended location for reasons stated,

which motion was overruled. Defendants offered for

identification lease of Eagle claim heretofore marked

Plaintiffs' Identification "N," which lease was so

marked for Identification.

Ole Stenfjeld was sworn, and testified for plain-

tiffs. Defendants offered in evidence the following

exhibits, which were admitted and marked as follows

:

Power of attorney from John Saxhaug to O. Stenf-

jeld. May 15, 1900, heretofore marked Defendants'

Exhibit "5," admitted over objection of plaintiff's

and marked Defendants' Exhibit "5"; also location

notice of Eagle Claim Mch. 15, 1906, by John Sax-

haug by Ole Stenfjeld. Agent, admitted without ob-

jection and marked as at the former trial, Defend-

ants' Exhibit "4"; also deed from John Saxhaug to

P. M. Eide May 25, 1906, i/o interest in Eagle Clahn

admitted over objection of plaintiff's, and marked
as at former trial Defendants' Exhibit "8." De-

fendants also reoffered lease of Eagle Claim by John
Saxhaug to J. A. McLaughlin heretofore marked
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for identification, which was admitted for all pur-

poses and marked Defendants' Exhibit "N." Also

amended location notice of Eagle Claim by Ole Sten-

fjeld and others Dec. 11,1906, admitted over objection

of plaintiffs and marked Defendants' Exhibit "6."

At 5 P. M. the jury was admonished and excused

until 10 A. M. to-morrow.

[Minutes of Trial—Continued—January 23, 1908.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Thursday, January 23, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, u])()n the convening of Court, the following

proceedings were had

:

#1670.

ESPE et al.

vs.

STENFJELD et al.

All jurors not engaged in the trial of this case

were excused until Frida}% Jan. 24th, at 2 P. M.
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Trial resumed; jurors all present. Ole Stenfjeld

on the stand for further direct examination. The

witness was. called from the stand and Daniel A.

Jones sworn and testified for defendants. Witness

identified two maps, being profiles, which were ad-

mitted in evidence without objection, the first one

being a profile of west line of Hercules by Daniel

Jones, marked Defendants' Exhibit "11"; also pro-

file of south line of Hercules by Daniel Jones marked

Defendants' Exhibit "12"; also map of Hercules No.

1 and adjoining claims made by Daniel Jones, ad-

mitted and marked as at former trial, Defendants'

Exhibit "10."

At 12 o'clock noon the jury was admonished and

Court adjourned until 2 P. M.

2 P.M.

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed; jurors all present. Daniel A.

Jones on the stand for further cross-examination,

after which Ole Stenfjeld was recalled by plaintiff

for further cross-examination. The latter witness

identified a letter to P. Anti from O. Stenfjeld, which

was marked, on request of counsel, Plaintiffs' Iden-

tification "T."

At 5 P. M. the Court adjourned until Friday, Jan-

uary 24, 1908, at 10 A. M.
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[Minutes of Trial—Continued—January 24, 1908.]

I)i tlie District Court for Uic Territory of Alaska,

Second Division.

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Friday, January 24, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED 8. iMOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had:

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed; jurors ail ju-i'sent. Die Stenf jeld

on the stand for further cross-examination. During

the cross-examination of tlie witness ])laintiffs

offered in evidence deed from O. Paulson, Trustee,

to Ole Stenfjeld i/o interest Parkland Claim dated

July 12, 1907, wliich was admitted without objection

and marked Plaintiff's Exhil)it ''U"; also option and

receipt for $100 from J. A. Johnson et al., signed by

Ok^ Stenfjeld, which was admitted over objection of



vs. Louis Espe et al. 29

defendants and marked Plaintiffs' Exhibit "M" as

at the former trial.

Charles Edward Gordon was then sworn and testi-

fied on behalf of defendants. During the examina-

tion of the witness defendants offered in evidence a

certified copy of location notice No. 5 Newton Creek,

dated March 28, 1899, which was admitted over ob-

jection of plaintiffs and marked Defendants' Exhibit

"7" as at the former trial.

At 12 o'clock noon the jury was admonished and

court adjourned until 1 :45 P. M.

1 :45 P. M.

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed
;
jurors all present. The transcript

of the testimony taken at the former trial of C. M.

Thuland was read in evidence on behalf of defend-

ants, after wdiich Chas. Edward Gordon was recalled

by defendants and thereafter Samuel Balto and H.

L. Hillman were each sworn and testified for defend-

ants.

Defendants offered in evidence a certified copy

of location notice of Snow Hill Top Bench by H. L.

Hillman, Jan. 1, 1904, which was admitted without

oobjection and marked as at former trial Defendants'

Exhibit ^'2." Thos. Dingwall was sworn and testi-

fied for defendants, after which defendants offered in
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evidence certified copy location notice of Mercy

Group by M. Collins, Sept. 8, 1903; admitted with-

out objection and marked as at fonner trial Defend-

ants' Exhibit "3." J. B. Kenney was then sworn

and testified for defendants, and the transcrij^t of

the testimony at former trial of Jos. Wise and

Douglas Dargan was read in evidence, and thereafter

John Anderson was sworn and testified on behalf of

defendants until 5 P. M., when the juiy was admon-

ished and excused until 10 A. M. to-morrow, all other

jurors not empaneled in this case being excused until

Monday next, 10 A. M., and court adjourned until

Saturday, January 25, 1908, at 10 A. M.

[Minutes of Trial—Continued—January 25, 1908.]

In the JDistrict Court for the Distriet of Alaska,

Second Division.

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Saturday, January 25, 1908, at 10 A. M.

Court convened pursuant to adjourmnent.

Present: Honorable ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.
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Now, upon the convening of court the following

proceedings were had:

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed; the jury being excused during the

forenoon while the argument was had upon the ad-

mission of certain testimony concerning claims not

in the present litigation which came up on objection

of plaintiff's counsel.

At 12 o'clock noon court adjourned until 2 P. M.

2 P. M.

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed; jurors all present. The objection

to admission of certain testimony argued during the

forenoon and submitted was at this time overruled

by the Court.

John Anderson was recalled by defendants. Wit-

ness identified location notice of Homestake Group

by John Anderson which was admitted in evidence

over plaintiffs' objection and marked Defendants'

Exhibit "13," and thereafter J. T. Lindseth and Tver

Sundseth were each sworn and testified for defend-

ants, after which defendants read in evidence the

transcript of the testimony of Louis Espe at the
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former trial, and G. J. Lomen recalled. The witness

identified articles of association of the Hercules Min-

ing Company heretofore marked Plaintiffs' Identifi-

cation "C," which was admitted over objection of

plaintiffs and marked Defendants' Exhibit "C."

At 5 P. M. tlio jiu'y was admonished and excused

until Monday next at 10 A. M.

[Minutes of Trial—Continued—January 27, 1908.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Monday, January 27, 1908, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOOPE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, \\\)on the convening of court the following

proceedings wei'e had

:

#1670.

ESPE et al.

vs.

STENFJELD et al.

(All jurors not engaged in the trial of this case

wore excused until 10 A. M. to-morrow.)
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Trial resumed; jurors all present. Con Sullivan

was sworn and testified on behalf of defendants, and

defendants offered in evidence a certified copy of no-

tice of location of Homestake Association Claim by

John Anderson Jan. X 1906, which was admitted

over objection of plaintiffs and marked Defendants'

Exhibit " 14. " Defendants offered for identification

mining lease of Snow Hill Top Claim by H. L. Hill-

man to E. R. Jordon Sept. 27, 1906, which was

marked Defendants' Identification "15." F. J.

Grimm was sworn and testified for defendants and

G. J. Lomen recalled. Defendants offered in evi-

dence a portion of location notice signed by Ole

Stenfjeld, which was heretofore marked Plaintiffs'

Exhibit "O," admitted without objection and marked

as at former trial '^O" as Defendants' Exhibit, and

defendants rest.

P. M. Eide and Geo. James were each sworn and

testified for plaintiffs in ]-ebuttal and Arthur Gibson

recalled in rebuttal. Plaintiffs offered in evidence

photograph of dump on claim in dispute heretofore

marked Plaintiffs' Identification "L," which was ad-

mitted without objection and marked Plaintiff's Ex-

hibit ''L."

At 12:05 P. M. court adjourned, after having ad-

monished the jury, until 2 P. M.



34 Ole Stcnfjcid ct ah

2 P. M.

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed
;
jurors all present. Albert Nelson

was sworn and testified for plaintiffs, John Rustgard

recalled and also Ole Stenfjeld and Carl. J. Lomen,

each recalled by j^laintiffs in rebuttal. Plaintiffs

offered for identification an affidavit of John Melling

dated June 20, 1907, wliich was. marked Plaintiffs'

Identification '*V," and thereafter G. J. Lomen was

recalled, W. H. Pearson sworn, and G. J. Lomen and

Albert Nelson recalled by plaintiffs in rebuttal, and

then plaintiffs read in evidence the testimon}^ of J.

A. Johnson, John Sather, John Einarson and John

Peterson taken at the former trial, and thereafter

plaintiffs read in evidence the deposition of P. L.

Anti until 5:05 P. M., when court adjourned until

Tuesday, January 28, 1908, at 10 A. M.
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[Minutes of Trial—Gontinued—January 28, 1908.]

In the District Court for the District of Alaska,

Second Division.

Terai Minutes, Special January, 1908, Term be^un

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Tuesday, January 28, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Preset: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had

:

#1670.

ESPE et al.

vs.

STENFJELD et al.

(All jurors not engaged in the trial of this case

were excused until 10 A. M. to-morrow.)

Trial resumed; jurors all present. G. J. Lomen

resumed the reading of the deposition of P. L. Anti,

and thereafter L. G. Polsky was sworn and testified

for plaintiffs. Plaintiffs offered in evidence the affi-

davit of Ole Stenfjeld and statement signed by P. L.

Anti, Mch. 22, 1907, which was admitted over objec-

tion of defendants and marked Plaintiffs' Exhibit
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"AY." Plaintiffs' counsel then read in evidence the

transcript of the testimony of Louis Es])e at the

fonner trial, after which counsel read in evidence the

deposition of Peter L. Trout in rebuttal until 12

o'clock noon, when court adjourned until 2 P. M.

2 P. M.

#1670.

ESPE et al.

vs.

STENFJELU et al.

Trial resumed; jurors all present. Plaintiffs'

counsel offered in evidence translation of statement

of P. L. Anti from Norwegian to English by G. J.

Lomen, which was admitted over objection and

marked Plaintiifs' Exhibit "X," and attached to

the deposition of P. L. Anti. G. J. Lomen was re-

called. Harry Storey sworn and testified on behalf

of plaintiffs in rebuttal. Plaintiffs offered in evi-

dence certified copy of location notice of Peluck

Money Claim by Hanny Carlson, Feb. 10, 1902, which

was admitted over objection of Defendants and

marked Plaintiffs' Exhibit ''Y," and plaintiffs rest

in rebuttal. Ole Stenfjeld recalled, Andrew Norem
sworn and John Anderson recalled by defendants in

sur-rebuttal and defendants rest, and the testimony

closed.

The jury was admonished and excused until 10

A. M. to-morrow, and G. J. Lomen on behalf of the

plaintiffs moved the Court to direct a verdict in favor

of the plaintiffs for reasons stated and taken down
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by the stenographer, which motion after argument
was overruled by the Court.

At 5 :05 P. M. Court adjourned until Wednesday,
January 29, 1908, at 10 A. M.

[Minutes of Trial—Continued—January 29, 1908.]

In tJie District Court for the District of Alaska,

Second Division.

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Wednesday, January 29, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsb}^, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had

:

#1670.

ESPE et al.

vs.

STENFJELD et al.

(All jurors not engaged in the trial of this case

were excused until 10 A. M. to-morrow.)

Trial resumed
;
jurors all present. The argument

to the jury was lunited by the Court to two hours

on each side. G. J. Lomen made the opening argu-
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ment of plaintiffs' case to the jury and was followed

by John Rustgard on behalf of the defendants. At

12 o'clock noon the jury was admonished and Court

adjourned until 2 P. M.

2 P. M.

#1670.

ESPE et al.

vs.

STENFJELD et al.

Trial resumed; jurors all present. Argument on

behalf of defendants was resumed by John Eustgard,

the closing argument to the jury on the part of the

plaintiffs being made by G. J. Lomen, after which

the jury were instructed by the Court in writing, ex-

ceptions to which vrere taken in the presence of the

jury and before they retired, and at 5 :50 P. M. the

jury retired to consider of their verdict in charge of

bailiffs Lawrence and Hilfrich ; who were first duly

sworn, and Court adjourned until Thursda.y, Janu-

ary 30, 1908, at 10 A. M. subject to reconvene to re-

ceive the verdict of the jury.

#1670.

ESPE et al.

vs.

STENFJELD et al.

At 7:05 P. M. the jury came into open court, all

being present, and througli tlieir foreman returned

the following verdict:
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l7i the District Court for the District of Alaska,

Second Division.

No. 1670.

LOUIS ESPE, GEO. SENNES, E. J. SINNES,
GEO V. BORCHSENIUS, G. J. LOMEN,
GAEL J. LOMEN and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN and JOHN SAXHAUG,

Defendants.

Verdict.

We, the jury in the above-entitled action, find a

verdict in favor of the plaintiffs; that the plain-

tiffs are entitled to the possession of the lands and

property described as follows, to wit:

Beginning at the initial and southwest corner

stake, near the southwest corner of the North Pole

Bench Claim, running thence north 11 degrees, 8 min.

W. 834.7 ft. to the northwest corner ; thence north 66

degrees, 36 minutes east 490.4 ft., the northeast cor-

ner; thence south 2 degrees, 10 minutes west 356.3

ft., thence south 13 degrees, 36 minutes east 110 ft.

to the northwest corner of the North Pole Claim;

thence south 16 degrees, 47 minutes west 583.3 ft.;

thence south 58 degrees, 14 minutes W. 27.6 ft., con-

taining 4.797 acres, variation 20 degrees O minutes
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East. Situate near the head of Fox Gulch in the

Oape Nome Recording District, Alaska.

That the plaintiffs, except J. A. Johnson, are the

owners in fee and the owners of the right to the pos-

session of said property, and entitled to the posses-

sion of the same, and the whole thereof.

That said ijlaintiff, J. A. Johnson, was, at the com-

mencement of this action the lessee of plaintiffs un-

der a sub-lease for the term of one year expiring

July 1st, 1907.

We further find that the jjlaintiffs are entitled to

recover damages against the defendants, and assess

the amount of damages in the sum of one—$1—^dol-

lar.

C. V. MORRISON,
Foreman.

The Court directed that the verdict be filed and

I^laced of record and the jury were discharged from

further consideration of this case and excused until

to-morrow at 10 A. M., to which time Court ad-

journed.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SIN-

NES, G. J. LOMEN, GEO. V. BORCHSEN-
lUS, CARL J. LOMEN and J. A. JOHN-
SON,

Plaintiffs,

vs.

OLE SENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON. SULLIVAN and JOHN
SAXHAUG,

Defendants.

Court's Instructions to the Jury.

Gentlemen of the Jur}^

:

This is an action commonly known and called an

action of ejectment. It is brought under the pro-

visions of the Code of Alaska, which provides that

any person having a legal estate in lands and the

present right to the possession thereof may main-

tain an action in the courts of the District to re-

cover such possession with damages for the with-

holding thereof.

The plaintiffs herein, complying with the forego-

ing provisions of the statute, allege in their com-

plaint that they are the o^^^lers in fee by virtue of a

valid mining location known and described as the

Hercules Association No. 1, of a certain piece of

placer ground described in the complaint, and that
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on the 3(1 day of November, 1906, while they were

such owners and entitled to the possession and in the

lawful possession thereof, the defendants entered

thereupon and forcibly and unlawfully ousted and

ejected the plaintiffs therefrom, and ever since un-

lawfully withheld the possession thereof to the dam-

age of the plaintiffs in the sum of five thousand

($5,000.00) dollars.

The defendants, answering, deny the statements

of plaintiffs' complaint and affirmatively allege that

they are the owners in fee of the tract in controversy

and entitled to the possession of the same b.y virtue

of two certain placer mining locations, one known as

the Parkland and the other the Eagle placer min-

ing claim, made respectively on July 17th, 1905, and

March 15th, 1906. It is further alleged that if the

plaintiffs had made a valid mining location as they

allege on the first day of January, 1904, that such

location was forfeited for failure to do and perform

the annual labor required by law for the year 1905,

and that prior to the performance of such work and

labor the particular tract in controversy was appro-

IDriated by their valid mining locations.

The general issue formed in this case hy the plead-

ings is similar to the one raised in nearly every min-

ing case brought before this Court, namely, who is

the owner and entitled to the possession of the min-

ing ground in controversy; and, as in nearly every

case, the question of the validity or the invalidity

of two mining locations, conflicting one with the

other, arises.
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The plaintiffs in this action make two contentions

on which they base their right to recover herein

:

First, they claim they made a valid mining loca-

tion of the tract in controversy on Januar}^ 1, 1904,

which date they claim w^as prior to the time of the in-

ception of any rights of defendants to the tract.

Second, they claim that they, on the third day of

November, 1906, were in the actual, peaceable pos-

session of the ground in controversy and that they

were dispossessed therefrom in a forcible and unlaw-

ful manner by the defendants.

The defendants, on the other hand, contend that

plaintiffs did not, on the first day of Januar}^, 1904,

or at any other timxC prior to the inception of their

(defendants') location, make a valid location of the

ground in controversy. They base their contention

aforesaid upon the following grounds:

First. They claim that the particular tract in

controversy, though it may be within the boundaries

of plaintiffs ' original location, is separated from the

point of discovery by valid, subsisting mining claims

existing at the time of the location and amended lo-

cation of the plaintiff's, which being so, they claim

that plaintiffs' location was invalid as to such non-

contiguous tract.

Second. They claim that the boundaries of the

Hercules Association were not marked upon the

ground so that they could be readily traced, and that

for that reason the location known as the Hercules

No. 1 was invalid.

Third. They claim that no discovery of mineral

was made by the Hercules Association locators upon
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unappropriated public land of the United States,

and within the limits of the Hercules Association

No. 1, before the several locations of the defendants

were made.

Fourth. They claim non-performance of the as-

sessment work during the year 1905.

These several contentions it becomes my duty to

call to your attention for the purpose of instructing

you as to the law pertaining thereto, and when such

instruction is given, it becomes your duty to receive

what I may charge you as being the law and apply

the same to the facts found by you and render your

verdict accordingly.

1.

I instruct you that, as the public, unappropriated

mineral land of the United States only is subject to

be located under the laws of the United States as

mining claims, there can be no valid or legal location

of a mining claim over prior, existing, valid loca-

tions. If, therefore, you should find from the evi-

dence and under the law as I shall instruct you, that

the plaintiffs made a valid mining location covering

and appropriating the premises in dispute in this

action, on the first day of January, 1904, or at any

time thereafter before the defendants made their lo-

cation of the premises, if you should find that de-

fendants have made a location, and such location so

made by the plaintiffs was not forfeited or aban-

doned prior to the inception of defendants' claim,

they any claim or location which defendants might

have made on the premises would be invalid, and
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your verdict should, under those conditions, be for

the plaintiffs.

2.

I instruct you that a valid mining location gives

the locator, so long as such location is maintained

under the law, the right of possession of each and

every portion of the land included within and ap-

propriated by such location; and, coupled with this

right of possession, is the right to remove intruders

and trespassers by all law^ful means.

3.

I instruct you that the public, unappropriated do-

main of the United States is open to exploitation and

exploration for mineral by everyone, and where one

is in actual possession of a portion of such public

mineral domain, engaged in the exploration of the

same for the purpose of discovering mineral, then

such possession cannot be disturbed by anyone who

has no superior or better right. Such possession or

occupancy, however, is good only as against the mere

intruder, and the law requires more than a mere oc-

cupancy to acquire a title to mining ground good

against all others. It requires within a reasonable

time the location of the ground, the discovery of

mineral and the working and development of the

ground, to perfect and continue a right to the pos-

session thereof. Therefore, before you are to con-

sider the question of possession of the ground by

the plaintiffs and the forcible intrusion of the de-

fendants and the exclusion of the plaintiffs there-

from as claimed by the plaintiffs, it will be necessary
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for you to consider, first, whether, on the third or

fourth day of November, 1906, the date of the said

alleged forcible entry and ouster, either plaintiffs or

defendants had a valid, subsisting mining location,

appropriating the tract in controversy.

If you should find that either one had such valid,

existing mining location, you should award the

premises accordingly, without consideration of the

question of actual possession at that time.

If you should find from, the evidence that neither

had a valid, existing location, then you may consider

the question whether the plaintiff was in actual pos-

session of the premises at said time, and whether the

defendants forcibly entered upon their possession

and ousted the plaintiffs therefrom.

The plaintiff base their right of ownership and

possession, aside from a prima facie title by prior

possession, upon an alleged location of 160 acres of

mining ground, which the law denominates an as-

sociation location. Such association or group lo-

cations, if made and perfected as required by law, I

charge you are as effectual to vest the right of own-

ership and possession in and to one compact body of

vacant, unoccupied mineral ground of the United

States included in the locations, as are valid 20-acre

locations. No more than 20 acres to each person

can be included in an association claim ; and if more

be located the location is void as to the excess under

certain circumstances shall hereinafter be explained,

but under certain different circumstances also ex-

plained the whole location is void.
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When a valid location of a mining claim is once

made by a single locator, or by an association of lo-

cators, it vests in the locator and his successors in

interest the right of possession thereto, which right

cannot be divested b.y the obliteration or removal,

without fault of the locator or his successors in in-

terest, of the stakes and monuments marking its

boundaries, or by the obliteration or removal from

the claim of the location notice posted thereon.

I instruct 3^ou that to establish a valid mining lo-

cation on the public domain of the United States,

in the District of Alaska, it is necessary only, first,

to mark the boundaries of the claim upon the ground

so that they can be readily traced; second, to make

a discovery of mineral on the unappropriated pub-

lic domain within the limits of the claim. The order

in which these necessary acts of location are to be

made is not material, provided the rights of others

have not intervened.

The discover}^ may be made before the marking

of the boundaries, or the boundaries may be marked

before the discovery is made, but the location is not

perfected and the ground appropriated until both

acts are completed. If a locator marks his bound-

aries and fails to make his discovery until inter-

vening locations attach to the premises, he loses such

inchoate right he may have initiated by such stak-

ing, because his rights become perfected only from

the time of the discovery. On the other hand, if he

makes his discovery and does not with diligence

mark his boundaries upon the ground so that they
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can be readily traced, and the rights of others in-

tervene, he loses the inchoate right had by reason

of his discovery.

If yon should find from the evidence that, on the

first day of January, 1904, the plaintiffs, or their

grantors or predecessors in interest, located an as-

sociation claim known as the Hercules Association

No. 1, but that such location was not so made that

by the stakes or other markings, notices, etc., on the

ground, the boundaries could be readily traced upon

the ground, and that up to the time of defendants'

location, if you find defendants made a location such

boundaries had not been so marked or indicated that

they could be readily traced upon the ground, then

I instruct you that plaintiffs' location would be in-

valid, and the plaintiffs could not recover on the

strength of the rights given them by a valid location.

I instruct .you that .you are the exclusive judges of

the fact whether the boundaries of the several loca-

tions in question were marked upon the ground so

that they could be readily traced. By the w^ords

"readily traced" is meant such a marking of the

boundaries of the location in question that by means

of the markings a man of ordinary intelligence, and

without assistance, could readily ascertain upon the

ground the limits of the location.

In considering the question of the sufficiency of

the markings of the claim you may consider the size

of the claim, the nature of the ground, the inequali-

ties of the surface, or otherwise; the size, perma-

nency and conspicuousness of the boundary marks;
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whether the claim is an open or wooded country ; the

number and character of other monuments in the

vicinity; the markings on the monuments them-

selves; and if you find a location notice has been

posted or recorded you ma}^ consider the contents of

such posted or recorded notice, or any other fact or

thing connected with the boundaries which would as-

sist or hamper a man of ordinary intelligence, with-

out assistance from others, in readily tracing the

limits of the location upon the ground.

As to the notices of location, I charge you that

the same may be considered by j^ou on the question

of the sufficiency of the marking of the boundaries,

and that if by folloAving the calls in such notices

and the marks upon the ground, a person of ordin-

ary intelligence, in good faith seeking to trace the

boundaries, could with reasonable effort trace the

boundaries, then I charge you that the markings

of the claim were sufficient to comply with the law.

If you should find that there is a discrepancy be-

tween the calls in the notice and the stakes on the

ground, then I charge you that the stakes on the

ground would control. The recorded notice is no-

tice to the world of all facts therein stated which

the law requires to be therein stated, and hence is

notice and evidence of the situation of the locality

of the claim, if the notice sufficiently specifies such

locality.

I charge you that in the location of a group or

association claim it is not necessary to mark each

twenty acres or other part of the claim, if the bound-
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arics can l)o readily traced. The law does not re-

quire an association claim to !)e marked otherwise

than a twenty acre tract. If the boundaries can be

readily traced from the markings made, including

stakes and notices, if any, it is sufficient; nor is it

necessary to put the name of the claim or other

marks thereon if the notice sufficiently refers to

them.

I also charge you that an association claim re-

quires but one discover}^ if the claim consists of but

one compact body of land, unbroken into parts, and

located on vacant public mineral land of the United

States. If, however, the location covers and in-

cludes two or more parcels of such vacant, unappro-

priated ground, separated from each other by valid

claims of others, a separate discovery upon each of

said separated j^arts would be necessary to complete

a lawful appropriation of each.

I instruct you that if an association lay the lines

of their location over valid, existing locations in

such a manner that said valid, existing locations di-

vide the association location into several non-con-

tiguous tracts upon one of which only a discovery

is made by the association, such discovery inures to

the benefit of the tract or body of land only upon

which it was made. If, therefore, you find from

the evidence that the Hercules Association laid tlie

lines of the mining claim known as Hercules No. 1

over and across valid, then subsisting, mining

claims in such a manner that the tract in contro-

versy in this action was separated from the discov-
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ery point of such Hercules claim No. 1 by valid, sub-

sisting mining claims, then such discovery could not

inure to the benefit or sustain plaintiffs' claim to the

tract in dispute.

You are instructed (a) that tracts which simply

corner with each other, or touch only at a point, are

not contiguous.

(b) The contiguity contemplated by law must be

of such extent and nature as to make the ground in

question for the purpose of prospecting, mining and

operating, in substance and effect one continuous

piece of land.

I instruct you that a locator may adopt a former

discovery made within the limits of his location, and

when such discovery is so adopted it is as effectual

to support the location as an original discovery made

by the locator himself. But to make such discovery

effectual for the benefit of the location there must

be evidence brought before you that such discovery

was made, that the locator was informed of it and

adopted it, that he had reasonable cause to believe

that such discovery was made, and that the same was

acted upon by him as a basis of his claim.

If, therefore, you should find from the evidence

that one Sutton informed the plaintiffs of the dis-

covery of gold on the Hercules Association No. 1,

and you further find that such discovery was made
on unappropriated public land, and that plaintiffs

acted upon and adopted such discovery as the basis

of their claim and had reasonable cause to believe

that such discovery had been made, then from the
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time of their adoption of such disc-ovcry it l^ecame

their own as fully and to the same effect as if made

by themselves.

If, on the other hand, you should find from the

evidence that the discovery made by Sutton was

made on land included in and covered by a val-

id, existing mining location, or that it was not

adopted by the plaintiffs as the basis of their claim,

or that they had no reasonable cause to believe in

the discovery, or that their information of such dis-

covery was insufficient to justify them, as reason-

able men, to base their mining location upon, then

such discovery would not inure to the benefit of the

location.

If you should find from the evidence that the plain-

tiffs made a valid location of the premises in dis-

pute, it will then be j^our duty to determine whether

or not the said plaintiffs caused to lie perfoiTned

within the limits of the location so made by them,

the annual assessment work for the year 1905,

As by a valid location a title in fee to a mining

claim is acquired, so by doing $100.00 worth of work

or improvements upon the claim for each year after

the year in whicli tlie location is made, the locator's

title is maintained and continued for one year after

the year of doing the assessment work.

You are instructed that when a valid location of

a mining claim is once made, the law presumes that

the annual labor is performed thereon from year to

year until the contrary is affirmatively shown ])y

clear and convincing proof.
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The law does not prescribe the particular kind of

labor which is to be performed, nor in what it shall

consist, nor the manner in which it shall be per-

formed. Nor does the law require that it shall bene-

fit the claim in the sense of making the claim more

valuable after the performance of the labor than be-

fore. You are, therefore, instructed that any labor

performed upon the claim, if reasonably sufficient in

amount and value, will satisfy the law, if its tendency

is to develop the claim as a mine.

In determining the amount of work done upon a

claim for the purpose of representation, I instruct

you that the test is as to the reasonable value of the

work, not what was paid for it or what the contract

price was.

The real question in the case as regards assess-

ment work is : Was the work done by iDlaintiffs rea-

sonably of the value of one hundred dollars 1

Forfeitures are odious in the law, and he who sets

up a forfeiture of a mining claim must prove it af-

firmatively by clear and convincing proof of the fail-

ure of the owner to have work performed or im-

provements made to the amount required by law.

You are instructed that the digging of prospect

holes or the digging of a cut or cuts, or drain ditch

or ditches, the removal of snow, panning, superin-

tendence of work, cost of lodging men, time and

labor spent in sharpening tools, depreciation in value

of tools, etc., and all things done on account of the

assessment work, of which evidence was admitted, if

sufficient in amount, will be compliance with the law.
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Work done for the purpose of discovering mineral,

whatever the particular form of deposit, is always

work and improvomet within the meaning of the stat-

ute.

Mineral land which has already been located or

appropriated b}^ a valid location thereof cannot be

relocated until the rights of the first locator have

been terminated by forfeitures, or the claim has been

abandoned by him or his successors in interest.

When a valid location of a mining claim, whether

a group claim or an individual claim, is once made,

the locators have the constructive possession thereof

and the right of possession thereto, regardless of

whether or not they live on the claim or otherwise

maintain actual possession of the claim. And if a

stranger enter without right or title during their ab-

sence, while their title still continues, and withholds

the claim fix)m such locators, such an unlawful en-

try and holding is an ouster within the meaning of

the law, and the locators are entitled to recover pos-

session of the claim, together with damages for the

wrong done them by the dispossession. In this case

the plaintiffs have offered no proof of any special

damages beyond nominal damages; hence, if you

award the premises to the plaintiffs by your verdict

it will follow that you should also award them nom-

inal damages merely. The term '

' nominal damages, '

'

I instruct you, means a small sum of money, as, for

example, seventy-five cents or one dollar.

In this connection I also instruct you that if you

should find that the plaintiff is entitled to a verdict
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for the premises in controversy because of their pos-

session being prior to that of the defendants, and not

because of their having a prior location, then you

will also be required to render a verdict for damages

in a nominal sum as above defined. In other words,

if you give a verdict to the plaintilfs for the prop-

erty you will also give them a verdict for nominal

damages.

The laAv gives a person who attempts a location

of mining ground the right to adopt a former dis-

covery b}^ another made upon the ground sought to

be located, as before stated herein, and such discov-

er}^ will, when so claimed and adopted, inure to the

benefit of the attempting locator as the equivalent

of a discovery on the ground made by himself.

But one discovery cannot at one and the same time

operate as a discovery for two several locations of

the same ground, and with reference to the discov-

ery claimed to have been made by Stenfjeld, it would

not, if made, support at one and the same time the

Parkland and also the Eagle locations. If you find

from the evidence that Stenfjeld, when he located the

Eagle claim, did not have the present intention of

abandoning the Parkland location, then he did not

adopt the discover}^ made by him as a step in the

location of the Eagle claim, and the latter location

would fail for want of a discovery.

I charge you that there is no evidence in the case

to show that the premises in controversy were not

open for location on January 1st, 1904.

I further charge you that there is no evidence that

the ground covered by the claims marked on defend-
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ants' map as Isuiiiljcr Five on Newton Gulch Number

Two, the Katherine, the Black Jack, the Golden Bull,

Golden Calf, Signa, or Coffee claims, was not open

for location on the first day of January, 1904, and

you will, therefore, consider that such ground was,

on said date, open for location, for until the contrary

is shown, the law presumes that all the ground with-

in the boundaries of the Hercules No. 1 w^as, on said

date, open for location.

I also charge you that upon the question of whether

the Hercules location included valid, prior, conflict-

ing claims, the defendants have the burden of proof

cast upon them to shoAV the validity of such conflict-

ing claims in the same manner as the validity of other

claims is shown.

It appears from the evidence that the Hercules No.

1 location was excessive in dimension—that is to say,

exceeded 160 acres, the amount of land which an as-

sociation of eight persons may by law api^ropriate.

Now^, I instruct you that if the plaintiffs, wilfully

and with design to take land more than the law will

allow them, included in their location more than 160

acres, the law would construe the location as fraudu-

lent so far as subsequent locators are concerned, and

would pronounce the entire location void.

But if the lo(;ation was excessive through an inno-

cent mistake or mis-measurement on the part of the

locators, the law would regard the location as void

merely as to the excess, and subsequent locators

would have the right to locate ground included in

the Hercules onlv after infoi-niintx tlio locators of the
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Hercules of the excess and giving them the oppor-

tunity to cast off from the claim the excess which lies

most remote from the discovery shaft or point of dis-

covery of the Hercules claim.

So, also, I instruct you that if the plaintiffs, at

the time of the alleged ouster or entry by defend-

ants, were by their lessees or otherwise in the actual

loossession of the ground in controversy and were dis-

possessed thereof by the defendants, or some of them,

the plaintiffs would in that situation also be entitled

to recover in the action, unless the evidence should

establish the fact that at the time of the commence-

ment of the action either the Parkland or Saxhaug

location on the Eagle claim was then a valid and

subsisting location, which it would not be if the Her-

cules location w^as valid.

I further charge 3'ou that though tlie premises in

controversy may not at the time of the entry by

defendants have been in the physical possession of

the plaintiffs, and the plaintiffs may have been tem-

porarily absent from the ground, yet, if you find that

plaintiffs had before the entry thereon by defend-

ants actually occupied the premises, and at the time

of the entry thereon by defendants had a tent and

tools on said premises and a drill-hole thereon, evi-

dencing to your satisfaction that the possession was

not abandoned or that their absence was temporary,

then such possession would raise in law a presump-

tion of title in plaintiffs, and defendants could not

recover without showing a better title than that held

by plaintiffs under such legal presumption. With-
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out a better title in themselves or a better title with

which they connect themselves, the taking of posses-

sion by defendants woidd amount only to a pure tort,

a simple act of intrusion, or trespass.

I charge you that the mere leaving a tent with tools

and provisions on a mining claim is not in itself (con-

clusive evidence of actual possession of the premises,

but that you should take into consideration the ques-

tion of the personal presence of the one claiming

to be an occupant of the premises, and also whether

the leaving of such tent and tools was in pursuance

of an intention of reducing the mining claim to the

purpose for whi(4i it is intended. You may gather

the intentions of the plaintiffs from their use or non-

use of the ground before and at the time of the dis-

possession, if any, and from their acts and conduct

in reference to the ground at all times up to the time

of the dispossession, if the plaintiffs were dispos-

sessed.

The work done upon the ground such as pits, drill-

holes, tent, tools and cooking utensils are evidence,

according to the particular locality and quality of

the property, tending to indicate that the actual pos-

session has not been abandoned, and that the absence

of the claimant was temporary. So also is the letting

of lays, or leases, if any, evidence tending to show

dominion and use of property from which ])osses-

sion may ])e inferred.

As to what constitutes actual possession, 1 charge

you that hy actual possession is meant, a subjection

to the will and dominion of the claimant of the land,



vs. Louis Espe et al. 59

and is usually evidenced by occupation or by appro-

priate use, according to the particular locality and

quality of the property. Actual personal presence

of the claimant at the time of the entry is not neces-

sary to constitute actual possession such as will raise

a presumption of title as against an intmder or tres-

passer. The exercise of ordinary control and do-

minion of the land constitutes a sufficient possession

from which to infer title against strangers to the

title. Such acts as are usuaHy performed by owners

of mining claims on such claims for the purpose of

holding them are acts evidencing a subjection to the

will and dominion of the claimant of the land and

constitute possession w^hen performed.

I charge you, gentlemen, that evidence has been

introduced tending to show that a parcel of ground

known as the Snow HiU Top claim was located with-

in the boundaries of the Hercules claim No. 1, as an

association claim of two persons. If you should find

that such location was prior in time to the Hercules

Association and was excessive in area and that such

excess over and above forty acres thereof has not been

cast off, that I charge you that it is not for the de-

fendants herein to say what part should be cast off.

I further charge you that the same rule, under like

circumstances, would apply to the Mercy or Collins

Group, if they are shown to be excessive.

The law presumes title in the actual occupant of

premises, and such legal presumption is sufficient to

entitle the plaintiffs to recover in this action if you

find that plaintiffs were in the actual occupation of
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the premises in question, and were ousted by de-

fendants, unless the defendants have overcome the

said legal presumption by showing a better title in

themselves, or have connected themselves with a bet-

ter title than that of plaintiffs arising from such pre-

sumption of law.

If 3'ou find from the evidence that neither the Her-

cules location No. 1, as amended, the Parkland, nor

the Eagle location was and is a valid location, and if

you further find that plaintiffs were in the actual

possession of the premises at the time of defendants.

'

entry thereon, your verdict will be for the plaintiffs.

And now, to recapitulate, these are the main ques-

tions you are to decide

:

1. Did the plaintiffs acquire a title to the ground

in controversy by their alleged location of January

1st, 1904, as amended by the subsequent posting of

the amended location notice on the southwest cor-

ner of the ground in controversy? If they did and

also performed the annual labor for the year 1905.

they should recover in this action.

2. Did the defendant Saxhaug acquire a title un-

der a valid location made by Stenfjeld in his behalf

March 15th, 1906 f If he did, the defendants should

recover in this action.

3. But should the evidence convince you that

neither the location of the Hercules claim No. 1 by

the plaintiffs' locators nor of the Parkland or of the

Eagle location by Saxhaug was a valid location, then

another and third question would present itself to

you, and that question is this: Were the ])laintiffs
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in the actual possession of the ground in controversy

on or about November 3d or 4th, 1906, and were

they then dispossessed by means of force or threats

of force by the defendants' lessees, McLaughlin and

others, when the defendants had acquired no right

to the ground by a previous valid location? This

question only arises in the case for your considera-

tion after you have first decided that neither plain-

tiffs nor defendants made a valid location of the

ground in dispute. If they were so dispossessed un-

der these circumstances by the defendants' lessees,

the plaintiffs should recover on the strength of the

title accruing to them from their prior actual pos-

session of the ground in dispute, if 3^ou find they had

such actual possession.

4. In like manner should the preponderance of

the evidence satisfy you that the ]:>laintiffs had a

valid location of Hercules No. 1 but lost it by their

failure to do sufficient assessment work, then, in that

contingency, 3"ou will be required to determine wheth-

er the plaintiffs were dispossessed wrongfully and

without right and when in the actual possession or oc-

cupancy of the claim in controversy, in the light of

these instructions as to what is actual possession of

a claim and what constitutes wrongful dispossession,

and if the defendants' lessees took possession wrong-

fully, then also your verdict should be for the plain-

tiffs.

If, however, after disposing of the the two first

main questions above mentioned and just recited,

you should find upon reaching the third or fourth
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questions above that the plaintiffs were not in the

actual possession and the defendants' lessees entered

peaceably upon the claim in November, 1906, then

your verdict should be for the defendants.

You are the exclusive judges of all questions of

fact. You are the judges of the effect and value of

evidence addressed to you, but your power of judg-

ing the effect of evidence is not arbitrary, but is to

be exercised with legal discretion and in subordina-

tion to the rules of evidence and law.

You are not bound to find in conformity with the

declarations of any number of witnesses which do

not produce conviction in your minds against a lesser

number ; or against a presumption or other evidence

satisfying your minds.

You are instructed that a witness willfully false in

one part of his testimony may be distrusted in oth-

ers., and therefore, if you believe that any witness

in this case has willfully sworn falsely in regard to

any matter involved in this action, his testimony may
be distrusted in any and all other matters wherein

his testimony is not corroborated by other credible

evidence.

In civil cases the affirmative of any of the issues

shall be proved by the party alleging it, and when

the evidence is contradictory your finding should be

in accordance with the preponderance of the evidence.

You are instructed that the preponderance of the

evidence is not alone determined by the number of

witnesses testifying to a particular fact or state of

facts. In determining on which side the preponder-
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ance of evidence is, you should take into considera-

tion the opportunity of the several witnesses for

seeing and knowing the facts to which they testify,

their conduct and demeanor while testifying, their

interest or lack of interest, if any, in the result of

the suit, the probability or improbabilitiy of the

truth of their several statements, in view of all the

evidence, facts and circumstances proved on the trial,

and from all these facts and circumstances deter-

mine on which side is the weight and preponderance

of the evidence.

I hand you herewith two forms of verdict drawn

in conformity with the law. When you have retired

to your jury-room and have agreed upon your ver-

dict, you should sign by the hand of your foreman

the one upon which you all agree, and return it into

Court as your verdict in this case. You will take

with you into the jury-room the pleadings setting

forth the facts in the case, as each party claims them

to be, and the exhibits in the case.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

ALFRED S. MOOEE,
District Judge.

Nome, Alaska, January 29, 1908.

[Endorsed] : No. 1670. Li the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. Louis Espe et al. vs. Ole Stenfjeld et al. In-

structions of the Court to the Jury. Filed in the Of-

fice of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Jan. 29, 1908. Jno. H. Dunn,

Clerk. By
, Deputy.
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I]} flic District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEO. SENNES, E. J. STNNES,

GEO. V. BORCHSENIUS, G. J. LOMEN,
CARL J. LOMEN and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN and JOHN SAXHAUG,

Defendants.

Verdict.

We, the jury in the above-entitled action, find a

verdict in favor of the plaintiffs; that the plaintiffs

are entitled to the possession of the lands and prop-

erty described as follows, to wit:

Beginnino- at the initial and southwest corner

stake, near the southwest corner of the North Pole

Bench Claim ; running thence north 11 degrees 8

min. W., 831-.7 ft. to the northwest corner, thence

north 66 degrees, 36 minutes east 490.4 ft., the north-

east corner; thence south 2 degrees 10 minutes west

356.3 ft. ; thence south 13 degrees 36 minutes east 110

ft. to the northwest corner of the North Pole Claim

;

thence south 16 degrees 47 minutes west 583.3 ft.

;

thence south 58 degrees 14 minutes W. 27.6 ft., con-

taining 4,797 acres., variation 20 degrees minutes



vs. Louis Espe et al. 65

east. Situate near the head of Fox Guleh in the Cape

Nome Eecording District, Alaska.

That the plaintiffs, except J. A. Johnson, are the

owners in fee and the owners of the right to the pos-

session of said property, and entitled to the posses-

sion of the same, and the whole thereof.

That said plaintiff, J. A. Johnson, was at the com-

mencement of this action the lessee of plaintiffs un-

der a sub-lease for the term of one 3^ear expiring

July 1st, 1907.

We further find that the plaintiffs are entitled to

recover damages against the defendants, and assess

the amount of damages in the sum of One ($1) Dol-

lar.

C. V. MORRISON,
Foreman.

[Endorsed] : No. 1670. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. Espe et al., Pltffs., vs. Stenfjeld et al., Defts.

Verdict. Filed in the Office of the Clerk of the Dis.t.

Court of Alaska, Second Division, at Nome. Jan.

29, 1908. Jno. H. Dunn, Clerk. By ,

I^eputy. ._^m.,
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Ju the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SIN-

NES, GEORGE V. BORCHSENIUS, G. J.

LOMEN, CARL J. LOMEN, and J. A.

JOHNSON,
Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, KARRY MC-

LAUGHLIN, C. J. SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Judgment.

The above-entitled action having come on for trial

at a special term of said Court on the twentieth day

of January, 1908, before the Honorable Alfred S.

Moore, Judge, and a jury, G. J. Lomen appearing as

attorney for the plaintiffs, John Rustgard and T.

M. Reed appearing as attorneys for the defendants

Ole Stenfjeld, Harry McLaughlin, C. J. Sullivan

and John Saxhaug, the defendant P. M. Eide ap-

pearing in person, and said action having been dis-

missed as to the defendant James Sullivan, who was

not served with simmions and who did not appear;

after hearing the evidence and argiunents of res])ec-

tive counsel and after being instructed by the Court,

the jury did find by their verdict for the ])laintiffs

and against the defendants as follows:
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''We, the jury in the above-entitled action, find a

verdict in favor of the plaintiffs, that the plaintiffs

are entitled to the possession of the lands and prop-

erty described as fellows., to wit: Beginning at the

initial and southwest corner stake, near the south-

west corner of the North Pole Bench claim, running

thence north 11 degrees 8 min. W. 834.7 ft. to the

northwest corner; thence north 66 degrees 36 min-

utes east 490.4 ft., the nortlieast corner; thence south

2 degrees 10 minutes west 356.3 ft. ; thence south 13

degrees 36 minutes east 110 ft. to the northwest cor-

ner of the North Pole claim ; thence south 16 degrees

47 minutes west 583.3 ft.; thence south 58 degrees

14 minutes W. 27.6 ft., containing 4,797 acres, varia-

tion 20 degrees o minutes east; situate near the head

of Fox Gulch in the Cape Nome Recording District,

Alaska. That the plaintiffs, except J. A. Johnson,

are the owners in fee and the owners of the right to

the possession of said property and entitled to the

possession of the same, and the whole thereof. That

said plaintiff J. A. Johnson was at the commencement

of this action the lessee of the plaintiffs under a sub-

lease for the term of one 3^ear, expiring July 1st, 1907.

We further find that the plaintiffs are entitled to

recover damages against the defendants., and assess

the amount of damages in the sum of $1 dollars.

C. V. MOREISON, Foreman."

Wherefore, by virtue of the law and by reason of

the premises aforesaid, it is ordered and adjudged

that the plaintiffs, except said J. A. Johnson are the

owners in fee of the premises above-described, being
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a part of the premises described in the complaint of

the plaintiffs herein and the premises in controversy

in said action ; that the ])laintiff J. A, Johnson was

at the time of the commencement of said action the

lessee of said other plaintiffs of said ]3remises for

the term of one year, expiring July 1st, 1907.

It is further ordered and adjudged that the plain-

tiffs, except said J. A. Johnson, are the owners of

the right to the possession of, and are entitled to the

possession of the said premises and of the whole

thereof, and that they do have and recover of the de-

fendants and each of them the possession of said

premises.

It is further ordered and adjudged that the plain-

tiffs are entitled to and that they do have and recover

of the defendants, except the defendant James Sul-

livan, damages in the sum of one dollar and costs and

disbursements taxed at $677.80 dollars.

It is further ordered and adjudged that as to the

defendant James Sullivan said action be and the same

is hereby dismissed.

Done in open court this 16tli day of March, 1908.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1670. In the District Court for

the District of Alaska, 2d Division. Louis Espe et

al., Plffs., vs. Ole Stenfjeld et al., Defts. Judgment.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 16, 1908.

Jno. H. Dunn, Clerk. By , Deputy. Vol.

6, Orders and Judgments, p. 130.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SIN-

NES, GEORGE V. BORCHSENIUS, G. J.

LOMEN, CARL J. LOMEN, and J. A.

JOHNSON,
Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY Mc-

LAUGLILIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Order of Severance.

This cause came duly on to be lieard before the

undersigned Judge of said court at the courthouse

in the town of Nome, District of Alaska, on the 27tli

day of April, 1908, at 9:30 o'clock A. M., on a mo-

tion on the part of Ole Stentj eld, Harry McLaugh-

lin, Con. Sullivan, and John Saxhaug, four of the

defendants above named, for an order from this

Court ordering and decreeing that the above-named

defendant P. M. Eide be severed from the other de-

fendants above named, and permitting the remain-

ing defendants against whom judgment herein has

been entered, to Avit; the said Ole Stenfjeld, Harr}^

McLaughlin, Con. Sullivan, and John Saxhaug, to

sue out and prosecute in the Circuit Court of Ap-

peals of the 9th Circuit a writ of error herein from
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the jiulgnicnt entered agains-t all of the defendants

above named except James Sullivan on the 16th day

of March, 1908, without joining in the prosecution

of said writ of error or appeal the said P. M. Eide

;

John RuJitgard, Esq., appearing for the said defend-

ants except said Eadie, and the said Eadie not appear-

ing either in person or by counsel.

It appearing that due notice of said motion was

served ui)on the said P. M. Eide, that he is unwill-

ing to join the other defendants in the prosecution

of a writ of error herein or in an appeal, and that

he contributed nothing towards the defrayal of the

expenses of the defendants connected with the trial

of said cause,

—

Nov.', therefore, it is hereby ordered and decreed

that the said P. M. Eide, one of the defendants here-

in, be and hereby is severed from the other defend-

ants herein against whom judgment has been entered,

and that the said defendants Ole Stenfjeld, Harry

McLaughlin, Con. Sullivan, and John Saxhaug, be

permitted to prosecute a writ of error herein as

prayed for from the judgment entered against the

defendants in this cause on the 16th day of March,

1908, without joining in the prosecution of sucli writ

of error or appeal the said P. M. Eide.

Done in open court this 27th day of April. 1908.

ALFRED S. MOOKE,
District Judge.

[Endorsed] : No. 1670. Iw the District Court for

the District of Alaska, Second Division. Louis p]spe

et al., Plaintiffs, vs. Ole Stenfjeld et al., Defendants.



vs. Louis Espe et al. 71

Order of Severance. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Apr. 27, 1908. Jno. H. Dunn, Clerk. By

, Deputy. John Kustgard, Attorney for

Defts. Vol. 6, Orders and Judgments, p. 191.

Comp.

In the District Court for the District of Alaska,

Second Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SINNES,

GEORGE V. BORCHSENIUS, G. J. LO-

MEN, CARL J. LOMEN and J. A. JOHN-

SON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN and JOHN SAXHAUG,

Defendants.

Bill of Exceptions.

This cause came duly on for trial on the 20th day of

January, 1908, before the Honorable Alfred S.

Moore, Judge presiding, and a jury. Thereupon the

following proceedings, in part, were had

:

Plat, Plaintiffs' Exhibit ''A," was offered in evi-

dence by plaintiffs, received, and marked "Plain-

tiffs' Exhibit 'A,' "a reduced copy of which is hereto

attached, marked Plaintiffs' Exhibit "A" and made
a part hereof.
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[Testimony of Arthur Gibson.]

ARTHUR GIBSON, a witness called on behalf

of plaintiffs, after being duly sworn, testified as fol-

lows:

I am a civil engineer and surveyor and have fol-

lowed that profession for some fifteen or twenty years

last past. I surveyed the Hercules No. 1 Associa-

tion Claim in November, 1906, and made the map,

Plaintiff's' Exhibit ''A," from such survey; it is

drawn on the scale of 100 feet to the inch; it is a

true and correct according to the field-notes of su(!h

survey. No one was with me when I surveyed Her-

cules No. 1 claim, except Mr. Sheldon, my employee.

I had no difficulty in finding the corners of said claim.

In November and December, 1905, I surveyed Her-

cules No. 4, No. 5, and No. 7; at that time Louis

Espe, one of the plaintiffs, was with me ; at that time

I found at ])oint No. 1 on Plaintiffs' Exhibit **A"

one stake 1% by 3% inch pine stake, marked with

pencil "initial, Hercules No. 5, NE. Cor., Located

Jan. 1, 1904, 160 A." I scribed it "H. No. 4, S.

No. 3, NE."; that is the mark I put on it. It should

have been "H. No. 5, S. No. 3, NE."; also "H.

No. 4, S. No. 1, NW."; the claim I survej-ed as

Hercules No. 5 was in fact Hercules No. 4, and the

claim I sun^eyed as Hercules No. 4, was in fact Her-

cules No. 5. I (lid not discover the mistake until

sometime in tlic early |)art of 1906 when \ delivered

the map of the survey to Mr. (J. J. Lomen, who in-

formed me of the mistake. Afterwards I went back
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(Testimony of Arthur Gibson.)

and changed the markings on the stake—those I had

at the time the surve,y was made scribed Hercules

No. 5 I changed to Hercules No. 4, and those that I

had scribed Hercules No. 4, I changed to Hercules

No. 5; I don't remember what time this change was

made, but it was sometime in the early part of 1906,

before the snow left the ground. There w^as another

stake at the time I made the ?.urvey in November

and December, 1905, standing at point No. 1, 1%
by 3% inch pine, marked with pencil Hercules No.

6, SW. Cor. Located January 1, 1904 ; that same stake

was also marked with pencil Hercules No. 1 and I

have never at any time at that point seen a stake

marked Hercules No. 1; the sun may have bleached

out the marking. At point 4 on Plaintiff's Exhibit

"A" I found a stake 1% by 2% pine stake, marked

with pencil Hercules No. 5, northeast corner, and

Hercules No. 6, southeast corner; I scribed that "S.

No. 2, H. No. 5," and I afterward changed it to No.

4 when I found out my mistake as before stated;

there was no other stake at point 4. At the same

time I also found at point 5 a location notice of the

Parkland Claim, located July 17, 1905, by Ole Stenf-

jeld; when I surveyed the Hercules No. 1 in Novem-

ber, 1906, I found a location notice at point 2 in a

tin can on a stake marked Hercules No. 1, 1% by

3% pine; I also found the amended location notice

of the Hercules No. 1 posted on a stake at point 1;

at point 3, I found a pine stake 1% by 3%, about

3 feet high marked Hercules No. 1, northeast corner,
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(Testimony of Arthur Gibson.)

in pencil. 'V\\v lines 23-26-28-30-31-32 are the lines

of the original No. 5 Creek Claim on Newton No. 2

as surveyed in the fall of 1900; the lines 2-9-27-25-10

are the lines of No. 6 Below as originally located; the

lines 10-25-27-28-26-23 are the boundaries of the

Fraction between 5 and 6 Below on Newton No. 2

according to the original location. I did not make

note of all the stakes on the ground, but I did make

note of those marked and indicated upon Plaintiffs'

Exhibit "A." I never at any time saw any stake

at point 4 marked Hercules No. 1. Under the amend-

ed notice of location of Hercules No. 1, and as

I established it in November, 1906, the southeast

corner of No. 1 Hercules was identical with the north-

east corner of No. 4 Hercules. I found the northeast

corner stake of Hercules No. 1 at point 3 on the plat

;

the northwTst corner stake at point 2 on the plat;

and the southwest corner at point 1 on the plat.

Q. Do you know where No. 6 was located with

reference to No. 1 and No. 4 Hercules according to

the descriptions in the notices of location on the stake

stakes there ?

A. Wh}', I didn't pa,y any ])articiilai' attention

to No. 6 at that time because I wasn't surve.ying that

;

the only thing I did find of 6 was the southwest and

southeast corner.

Q. Having found the southeast and southwest

corner of 6, where would it lay with roferonce to

Hercules No. 1 and Hercules No. 4 f

A. It would lie north of and adjoining No. 4,

Hercules No. 4.
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Q. Did you run tlie corners and mark the distance

upon the plat on the wall there as the south bound-

ary line of Hercules No. 1—look at the plat?

A. Yes, sir, that is identical.

Q. Read what it says there on the plat ?

A. South 75° 09' west, 2505.5 feet.

Q. Was. that the true course and distance between

the southeast corner and the southwest corner as

marked on the plat there ?

A. Of what claim?

Q. Of Hercules No. 1%

A. Yes, sir. That was the true course and dis-

tance of the south line of Hercules No. 1 as marked

on the plat. The area within the exterior boundaries

of Hercules No. 1, as marked on the plat is 169,984

acres. Assuming that Hercules No. 6 lay imme-

diately north of No. 4, and was a triangular piece,

with the northeast corner thereof 350 feet north of

the northeast corner of No. 4 Hercules, the area of

that triangular piece would be 10.064 acres. The

area of the Snowhilltop claim as marked on the de-

fendants' map, Exhibit 10, is a trifle over 44 acres.

That map is on a scale of 100 feet to the inch. If

the east side line of said claim were drawn in to re-

duce the claim to 40 acres., it would have to be moved

westerly 132 feet. That would be 1.32 inches on the

map. Stenfjeld's supposed discovery shaft is mark-

ed at point 21 on Plaintiffs' Exhibit "A."

Plaintiffs' Exhibit ''A" offered and received in

evidence. Which exhibit was filed with the Clerk of
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this Court in this cause on the 4th day of February,

1907, and was the only map filed with said clerk on

said date.

Cross.-examination by Mr. RUSTGARD.
When on the ground I don't know whether I could

see from point 2 to point 3 marked on the plat. I

can see from 1 to 4. I stood at 4. From 4 T can see

a rod at 1.

[Testimony of Louis Espe.]

By consent a transcript of the evidence of LOUIS
ESPE, a witness for the plaintiffs, was read, as fol-

lows :

Direct Examination by G. J. LOMEN.
I am one of the plaintiffs in this action and one of

the members of the Hercules Association which was

organized during the latter part of December, 1903

;

its members were George Borchsenius, G. J. Lomen,

Carl J. Lomen, Lulu Borchsenius, Julie Lomen,

William Johnson, Tom Williams, Phil Williams,

Eilef Sennes and A. J. Sinnes. The Hercules Asso-

ciation Claim No. 1 was located New Year's, 1904, at

twelve o'clock A. M. on January 1st; the corner

stakes were placed in position on the 31st day of

December, 1903; the notice of location was posted

at twelve o'clock midnight. I was not present at the

time the location notice was posted, but we had an

agreement with the Williams ))oy8, who were near

the initial stake marked point 2 on Plaintiffs' Ex-

hibit ''A," that they sJiould post a notice at exactly

twelve o'clock. J do not know that the stakes were
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marked before they were placed in position but I

saw them three of four days after New Year's and

at that time they had been marked with the name of

the claim and the number of the corner. At twelve

o'clock on the morning of January 1st, 1904, I was

at the head of Peluk Creek, about one or one and a

half miles southwest of the initial point of Hercules

No. 1; at midnight and at exactly twelve o'clock a

blast of gunpowder was set off on Claim No. 4 on

Newton No. 1 about 2 or 800 feet away from point

2 on Plaintiffs' Exhibit "A," as a signal to all the

members, of the party that it was time to put the

location notices in place. I first saw the location no-

tice of the Hercules No. 1 at point 2 on the 3d or

4th day of January, 1904 ; it was a duplicate of Plain-

tiffs ' Exhibit ''B."

Plaintiffs' Exliibit "B" offered and received in

evidence and attached to this bill of exceptions.

I saw the stakes of the Plercules Association Claim

again sometime during the summer of 1904 and they

were then at the same place where they Avere when

I first saw them. The southeast corner of Hercules

No. 1 was originally at point 34 of Plaintiffs' Ex-

hibit ''A." About the 28th of December, 1905, gold

was discovered on the Hercules Association by

Sundseth Brothers and Anderson, who were doing

assessment work at that time for the Hercules Asso-

ciation; the work was done on Newton Gulch No. 2

within the lines of the claim marked No. 5, and at

the points marked "A" and ^'B," respectively, on

Plaintiffs' Exhibit ''A"; they took some sand home
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to the cabin at the time and panned it and found col-

ors in it. In the winter of 1904, I had a conversa-

tion with William Sutton in my quarters on Creek

Claim No. 3 on Newton Creek No. 1.

Q. What did they tell you?

A. He told us he had discovered ^old on the frac-

tion between 5 and 6 on Newton No. 2.

Q. Do you remember when it was that Mr. Sut-

ton told you about this?

A. Well, certainly, about in the middle of March,

I think it was, 1904, wdien I got the first information.

We painted the stakes and marked some of them

before they were put in the ground. I saw the stakes

on the third or fourth of January, 1904, and rec-

ognized them as the stakes I assisted in preparing.

They were scantling, 2x4, dressed on two sides. T

had no difficulty in finding the stakes. No one was

with me. The stakes stood 3 or 4 feet above the

mounds.. They were placed in the ground, picked in,

and mounded u]) with snow. I saw them quite often

during the winter and the next summer. In June,

1904, I went to all the stakes. I foimd them wdiere

they wTre originally placed—where I saw them the

first time. They were all standing. The northeast

corner stake was at point 3 on the map. The south-

east corner stake was at a point near 19 on the map.

Marked southeast corner Hercules No. 1. About

350 feet north of No. 19. Hercules No. 6 w^as a

V-sha])ed piece, to the south of Hercules No. 1. The

southeast corner of Hercules No. 6 was at point 4

on the map. The northeast corner 300 or 400 feet
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to the north. I moved into the cabin on No. 3 New-

ton No. 1 December 2d, 1903 ; I got the information

from Sutton about the discovery of gold in March,

1904. In January, 1904, we sank a shaft on No. 6

Newton No. 2. We discovered gold there, at a

point fifty feet east of point 2 on the map. I saw the

gold panned and panned it myself.

Cross-examination by Mr. THULAND.
There were five of us out on the ground during the

night when the Hercules No. 1 was located; I was

not present at the time the location notice of the

Hercules No. 1 was posted, but I know it was posted

at exactly twelve o 'clock, because that was the agree-

ment with the other parties. The only work per-

formed on the Hercules No. 1 during the year 1905 by

or for the Hercules Association w^as the assessment

w^ork at points "A" and "B" on Plaintiffs' Exhibit

"A," which I have already testified to. That work

lasted about one week w^orking three men.

[Testimony of William Johnson.]

WILLIAM JOHNSON, a witness on behalf of

plaintiffs, testified as follows:

I am in the hotel business. I came to Alaska in

1897. In 1903 I w^as mining on No. 4, Newton No.

1. Phil, and Thos. Williams and Louis Es])e were

with me. In January and February, 1904, we

worked on No. 6, Newton No. 2. Before that I be-

came one of the locators of Hercules No. 1. It was

arranged in the latter part of 1903 to locate it. On
December 31st, 1903, 1 put down a stake at the north-
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east corner of the claim and another at the south-,

east corner. On New Year's Eve I placed the initial

stakes of Hercules 4, 5 and 6. I marked the north-

east corner of Hercules No. 1, northeast corner Her-

cules No. 1, and the southeast corner I marked south-

east corner Hercules No. 1, No. 6 Hercules was

south of Hercules No. 1—a triangular claim. I

placed the southwest and the northeast corner stakes

of Hercules No. 6. I put up the notices of location

of Hercules 4, 5 and 6 at the southwest corner of

Hercules No. 1. The southwest corner of Hercules

No. 1 was tied to the initial stake of No. 4. It was

marked on one side southwest corner of Hercules

No. 1 and on the other side initial stake of Hercules

No. 4. There were only three stakes there. The

marking was in pencil . The southeast corner stake

was marked southeast corner of Hercules No. 1 on

one side and northeast corner of Hercules No. 6 on

the other. Thomas Williams was supposed to put in

the initial stake of Hercules No. 1. Those present

on the night of January 1st, 1904, were Thos. and

Phil. Williams, Elef Sinnes, Louis Espe and myself.

We were there together. Prior to midnight, in the

afternoon, I put in three stakes. I marked the stakes

after they were placed there, either the 2d, 3d or 4th

of January. They were 2x4 about 5 feet long

—

planed on the 2 and 4-inch sides. I lia\e no inter-

est in Hercules No. 1 now. I parted witli it in the

fall of 1905.
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Cross-examination by Mr. RUSTGARD.
I stepped off the distance between corners in stak-

ing tlie claim. I guessed at the line between points

3 and 4 on the plat. I picked the staked down and

packed snow around them. I put the stakes down

December 31st.

[Testimony of Carl J. Lomen.]

CARL J. LOMEN, a witness called by plaintiffs,

testiiied as follows

:

I am one of the plaintiffs in this action and one

of the locators of the Hercules No. 1 Claim. Some-

time in June, 1904, my brother and myself, together

with Eilef Sennes, went to all the corners of the

various Hercules locations, and fixed up the stakes

by planting them firmer in the ground and

throwing up monuments about them. At that time

we found an initial stake at point 2 with the lo-

cation notice; at point 3 we found a 2x4 pine stake

marked Llercules No. 1, northeast corner; at point

4 we found a 2x4 marked in pencil Hercules No.

5, northeast corner, Hercules No. 6, southeast cor-

ner, and about point 34 we found a stake marked

northeast Hercules No. 6 and southeast Hercules

No. 1 ; that stake has since disappeared and it is

not there now and we can tell only approximately

where it stood. At point No. 1 we found several

stakes, one marked Hercules No. 2, southeast corner,

and one Hercules No. 1 southwest corner. I have

been over the ground several times and seen the stakes

on many occasions, and saw the stakes at points 1
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and 4 in tlic summer of 1906; I have never seen a

stake at point 4 marked Herenles No. 1. Tlie stake

at point 4 represents the southeast corner of Her-

cules No. 1 after the amendment. The northeast cor-

ner of No. 6 Hercules was about 500 feet north of

point 4 on the map. It was also marked southeast

corner of Hercules No. 1. When I was there on the

1 1th of June, 1904, it was lying* down. We placed it

in the ground. The other Hercules stakes were

standing. They were 3 to 4 feet long above ground

and all alike. The Hercules Association was organ-

ized in the latter part of December, 1903. I worked

and found fold on No. 4, Newton No. 1 in December,

1903. I was out on the ground on a Sunda,y and

found Con. and Jim Sullivan and J. A. Johnson

there. I told the Sullivans I was one of the own-

ers of the claim and told them to get off the ground.

My brother George was with me. Johnson had a

tent there. Many things in it. I saw a drill-hole

near Johnson's tent. A little west of the tent.

[Testimony of G. J. Lomen.]

G. J. LOMEN, being called as a witness for plain-

tiffs, testified as follows

:

T am one of the plaintiffs in this action and one

of the locators of tlie Hercules. No. 1 Association

Claim. I saw the initial stake and the location no-

tice of the Hercules No. 1 at point 2 several times

during the year 1904. On the 14th day of March,

1906, T v>osted a location notice on a stake at point

1. 1 was at that time, and am now, the agent and



vs. Louis Espe et al. 83

(Testimony of G. J. Lomen.)

representative of the Hercules Association, or what

remain of them. Plaintiffs' Exhibit "H" is a dupli-

cate of the notice I posted at point 1 on the 14th day

of March, 1906; I had full power and authority to

post the notice and to sign and execute the p.ame on

behalf of those who were then the owners and claim-

ants of the Hercules No. 1 Association Claim; the

five v/hose names are attached to the location notice,

Plaintiffs' Exhibit ''H," were at the time the sole

owners of the Hercules No. 1, they having purchased

the interests of the other owners. This location no-

tice was recorded en the 7th day of November, 1908.

Plaintiffs' Exhibit "H" offered and received in

evidence and is attached to this bill of exceptions.

At the time I posted this amended location notice

I w^as alone and I did nothing further by way of

marking stakes, or otherwise towards making any

amended location. I have seen the stakes frequentl}^

at point 1 and point 4 ; saw them man,y times during

the summer and fall of 1906 and the winter of 1906

and 1907 ; I had no difficulty in finding the stakes of

Hercules No. 1, with no one to aid me. I was not

upon the ground when it was located.

Cross-examination by Mr. RUSTGARD.
I expressed no indignation to Thuland in the man-

ner of the location of the Sue Fraction. I did not

say there was no room for a fraction there. I did

not say the Hercules locations were made to catch

fractions. The claims Avere located on the theory

of catching the old Dry Creek Channel running
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towards Pclok Creek. I did not know there were

other claims there. Was told by William Johnson

and Louis Es])e that the assessment work had not

been done on property in that locality. 1 did not say

to Thuland that we did not expect to hold the j^round.

[Testimony of William L. Sutton.]

WILLIAM L. SUTTON, a witness called on be-

half of plaintiffs, testified as follows

:

I am a minor by occupation. In the winter of

1901 and 1902 I mined on Newton Gulch No. 2 upon

a fraction location between Creek Claims Nos. 5 and

6 Below on Newton No. 2.

Q. Did you at that time make any discovery of

gold on that fraction?

Mr. RUSTGARD.—Objected to as incompetent,

inmiaterial and irrelevant.

Mr. LOMEN.—We propose to show that this wit-

ness made a discovery of gold in the winter of 1901

and 1902 and that he afterwards in the winter of

1903-4 told Tom and Phil Williams and Louis Espe

about this discovery. We claim that under the cir-

cumstances the locators of the Hercules No. 1 had a

right to reply upon what this witness told them and

to make a location on the strength of it.

Mr. RUSTGARD.—AVe object to that because that

would simply be a discovery of gold by hearsay

;

we submit as a matter of law tliat the work of an-

other in making a discovery may be appropriated

by a new locator who sees the minerals exposed,

or has personal knowledge of the exposure of the
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mineral, but this is not the case that counsel at-

tempts to prove; if one prospecting discloses a

mineral vein and fails to make a location or abandons

his location, another prospector coming along and

looking at the vein exposed, though the work in

exposing it has been done by another before him,

he may yet appropriate such discovery having seen

it himself, for the purpose of making a location.

No Court has gone to the extent of holding that a

person who has been told by somebody making a

discovery may base any right to mineral ground upon

such hearsay.

The COURT.—If the plaintiffs had been informed

that Sutton made a discovery of gold and that the

ground where he made the discovery was vacant at

the time the Hercules No. 1 was located, I think the

plaintiffs can base a right upon the Sutton discov-

ery—the objection is overruled.

To which ruling defendants then and there ex-

cepted, and which exception was duly allowed by the

Court.

A. Yes, sir, I found good prospects there; we

foimd as high as six bits to the pan, but it was

pocket,y and too much water to contend with.

Q. Did you ever tell Tom and Phil Williams and

Louis Espe about this discovery and, if so, when ?

Mr. RUSTGARD.—Objected to as irrelevant, in-

competent and inmiaterial and not tending to show a

discover}^ on the part of plaintiffs or their prede-

cessors in interest; it is further objectionable for the

reason that Espe claims that the information about
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the discovery by Sutton was not conveyed to him

until March, 1904, several months after the Her-

cules No. 1 had been located which shows that the

location of the Hercules No. 1 was not based upon

the Sutton discovery.

The COURT.—The objection is overruled.

To which ruling defendants then and there ex-

cepted, and which exception was duly allowed by the

Court.

A. Yes, sir, I was over to the camp of Tom and

Phil Williams on No. 3 on Ne\\i:on Creek No. 1, dur-

ing the last part of December, 1903, and called

at their camp several times during the spring of 1904,

and in the early part of that year I often talked

with them about what I found on that Fraction and

told them what I did find ; I believe I talked it over

with Tom and Phil Williams the first time I called

at their camp the latter part of December, 1903, I

am quite sure I did ; I told them we thought we had

pay several times because we got good pans.

[Testimony of W. N. Monroe.]

The transcript of testimony of W. N. MONROE,
taken at the former trial, was read pursuant to the

foregoing stijiulation as follows:

I was interested with one Hyland in a lay out

on the Hercules No. 1 Association Placer Claim;

under that lay we put a drill out there and sunk one

hole. Mr. Tom Dyer and Mr. Hyland had charge

of the work, I don't know anything about the

ground; Mr. Dyer was interested in the lay; Hyland
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had got tlie lay on the ground and Dyer and myself

agreed to sink one drill hole for a half interest in the

lay.

Q. Bid you furnish any property to be used by

Mr. Hyland in connection with that lay ?

A. Yes, sir, I furnished a tent, a double tent;

there was a floor in the tent—the tent was 12x14.

Q. Did you afterwards sell that tent to anyone?

A. I did, yes, sir, to Mr. J. A. Johnson.

Q. When did Mr. Johnson bargain for that tent ?

A. I don't remember exactly; I think it was on

the 24th day of October.

Q. What was done at that time?

A. Y^'^ell, he came before that time and asked me
if I owned the tent and the things that were in it;

I told liim I did; he said he would come up and get

a list of them and make me an offer on the tent;

he came back with the list and there was one or two

items on the list I think, of an oil stove or something,

that I told him didn't belong to me—a cook stove

that was in the tent, had been taken out by Hyland

—

but all the other stuff belonged to me, didn't amount

to much.

Q. Did he make you an offer ? A. Yes, sir.

Q. How much? A. Twentj^-five dollars.

Q. Did you except it? A. I did; yes, sir.

Q. That was on the twenty-fourth ?

A. Of October, yes, sir.
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Cross-examination.

(By Mr. RUSTCARD.)
Q. State what conversation took place between

3^ou and Johnson on the 24th of October.

A. Well, sir, he said that he had been u]) there to

take an inventory of the things that was in the tent,

and the floor, he would ^ive twenty-five dollars for

it.

Q. What did you say to that ?

A. I told him to leave me the list there, but he said

he would go and get the money.

Q. He said he would go and get the money?

A. I told him to leave me the list there, which lie

did.

Q. Did he go and get the money?

A. Not that day ; no, sir.

Q. Did he do it the next day?

A. No, sir, he did not.

Q. Did he do it the day after that ?

A. I think it was several days before ; I think it

was about eight days after the twenty-fourth; T

wouldn 't be positive about the day.

Q. Well, now, wasn't it on the fourth of Novem-

ber?

A. Well, T think it was; yes, sir; about that time

:

yes, sir.

Mr. LOMEN.—Which, the 4th?

A. Yes, sir, in the afternoon, he came into my
office, had tlie money for the tent,

Q. What did you do with that list, the inventory

that Johnson left with vou on the 24th ?
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A. I kept it in my desk there.

Q. That included a description of the tent and

the goods in the tent? A. It did.

Q. When did you give that back to Johnson ?

A. 1 think on tlie 4th of November, somewheres.

Q. On the 4th of November when he paid you the

money you took that list and endorsed it over to

Johnson? A. I receipted it.

Q. Now I will ask you whether or not on the

2d day of November Mr. Harry McLaughlin didn't

call on .you and inquire about the tent with a view

of buying it %

A. Yes, sir, he said that was his intention.

Q. What time did you i^art wdth your interest in

the premises, the interest in that lease that you have

spoken of?

A. I don't remember, sir. Mr, Dyer attended to

that. I had nothing to do with that onh^ putting

up my part of the money; I was never out on the

ground, even.

Q. What time in the year was the work done out

on these premises which 3^ou have testified to ?

A. It was sometime in the spring. I remem-

ber that Mr. Dyer came in over the ice, and it was

sometime in the early spring that the tent was

hauled from the River above here over there ; I was

never on the ground and never had nothing to do

with it more than piitting up one-third of the money.

Q. This work which you have spoken of on the

premises was done undei' a contract with Hyland
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to put down one drill-hole for an interest in the

lease—was that it?

A. I think ]\Ir. Dyer and I wTre to pay the ex-

pense of putting the outfit over there and Hyland to

put down own hole with a drill.

Q. And get an interest in the lease for it?

A. Yes, I think that was it—half interest.

Q. Do you not know, approximately, what time

Mr. Dj^er and yourself parted wdth your interest in

this lease ?

A. No, sir, I don't. It was sold to Mr. Lindeberg.

Q. Can 3^ou tell approximately what time it w^as ?

A. I can't because I had nothing to do with it; I

know they came to get the money.

Q. Can you state now whether you had parted

with your interest in the lease prior to the time that

Mr. Johnson came and spoke to you about buying

the tent? A. Oh, yes.

Q. It was prior to that time? A. Yes, sir.

[Testimony of J. A. Johnson.]

Transcript of the testimony of J. A. JOHNSON
taken at the first trial as a witness on behalf of plain-

tiffs, was introduced and rend pursuant to the stijMi-

lation heretofore set out

:

I am one of the plaintiffs; I first became ac-

quainted witli the ground in September, 1906. I

was fii'st directed to ;Mr. Eide, who I understood

claimed an interest, and from liim I found that

Stentjeld also claimed to have an interest. Sub-

sequently I took a sub-lay from the Pioneer Mining

Company. Plaintiffs' Exhibit "E" is that lease.
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Plaintiffs' Exhibit ''E" offered and received in

evidence and a copy of which is attached to this bill

of exceptions.

Q. What did you do, Mr Johnson, with regard

to taking possession of this claim or this property

mentioned in the lease ?

A. By going up and taking possession of the con-

tents of the tent.

Q. When was that?

A. On the twenty-seventh of October.

Q. Where was the tent standing'?

A. Not far from the east line of this ground in

dispute.

Q. Whose tent was it ?

A. Why, I learned that it belonged to ^lonroe and

had been on the ground when they were drilling or

prospecting there ?

Q. When who was drilling *?

A. Wh}^ it seems a man named Hyland that had

a lay previous to the Pioneer Mining Company.

Q. I will ask ,vou what, if any, steps you took to

acquire ownership or possession of that tent ?

A. Immediately after closing the deal with. Mr.

Lindeberg for the ground under this sub-lease, I

learned that this tent belonged to the parties that

had formerly occupied the ground under lease, and

that it belonged to Major Monroe; I went to him.

Q. AVhen?

A. It was about the 15th or 16tli of October, for

the purpose of buying it ; he agreed to sell it for

twenty-five dollars, described it as a double tent, a
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double floor. I agreed at the time to take it hav-

ing seen the tent before ; when I came back to town,

I think at that time I told the major it had only

a single floor instead of a double floor; I told him

there were quite a number of things in the tent,

such as utensils, plates, and stove-pipe, a hoisting

bucket, a bed frame, and knives and forks and such

stuff that goes to make a small camp but of no great

value, and in order to find out exactl.y what was

in the tent he asked me the next time I went out if

I would take an inventoiy and submit to him the

number of articles in the tent. I went out again

on the 24th of October; at that time I made an in-

ventory of everything of any i^articular value wath

the exception of a few coal-oil cans and such stuff

that was of no value, brought it to the major at his

office on the railroad, called his attention at the

time to the fact that I had agreed to take the tent

and floor or tent and floor or double floor for twenty-

five dollars, and in consideration of it being only

one floor he ought to put in the other stuff and make

it the same, which he then and there agreed and then

I said I would take it and ever^-thing in the mak-

ing of it, I said it was right. I asked him particu-

larly to consider it sold and it was sold on the 24th.

I went out three days later; I had a man wdth me

who was also interested with me—Mr. Peterson.

We proceeded to straighten U]) some things that was

scattered around, a sack of flour on the floor, and

some plates and forks had fallen down; a sack of

coal, straightened that up, that was apart from two
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other sacks, straightened up the coal-oil cans pre-

paratoiy to being able to get in and out of the tent

to put in other stuff—various little things to place

it in shape, both Mr. Peterson and myself.

Q. What else did you do ^vith reference to taking

possession and going to mining ?

A. Well, we engaged Mr. Steigelmeyer to take

up our boiler lumber and groceries—we were about

to order our groceries, and had arranged for our

boiler and Imnber and other stuff—and we engaged

Steigelmeyer to go on Tuesday, the 30th, but he said

afterwards, a da}^ or so after I had engaged him, that

he had a contract to fulfill—a house to move or some-

thing—and couldn't go until Wednesday.

Q. When did you next go upon the claim, these

leased premises ?

A. On the 4th, Sunday, November 4th.

Q. I will ask you why 3^ou didn't go there any

sooner %

A. Because it stormed on Wednesday the 31st,

Thursday the 1st, Friday the 2d ; w^e might have gone

on Saturda}^, couldn't quite get ready.

Q. You went there Sunday morning?

A. About eleven o'clock on the morning of No-

vember 4th.

Q. Did you find anyone upon the premises at that

time ?

A. I saw some parties on the ground. I found

McLaughlin, the defendant; he is the first man 1

si>oke to, or rather he spoke to me; Con Sullivan

and a brother were there; there were three at that
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time ; there was a fourth party came there about

two or three o'clock in the afternoon; at about one

or half-past one P. M. Carl and George Lomen

came around there ; we were surprised to find cabins

on the ground; hadn't seen anybody there before,

and the first thing that I believe Avas said was by

Mr. McLaughlin when we drove on the ground be-

sides the drill-hole preparatory to unloading our

stuff; he came over there from where they were

building the cabin some hundred feet or so distant

and asked where we were going or what ground we

were going to, and I told him we were going right

there; I think Mr. McLaughlin said they were

there on the ground and had possession and I told

him that as far as possession went, or words to that

effect, we had had possession at least for a couple

weeks or so ; he asked in what way and I said, * * By
the occupation of this double tent which was on the

ground since the drilling of the hole and belonging

to the ground that we succeeded to," or words to

that effect. I think that is about all that was said

and he went away towards where they were building

the cabin; some fifteen minutes after that they

came out and started sinking a hole after we began

uploading our stuff. We hiti^hed on to this dou])le

tent just after lunch and hauled it over into position

to the drill-iiole for the pui*pose of making a boiler-

house out of it; it was after it was in this position

that it was afterwads taken off the gix)und; we ate

lunch in this tent after it had been placed ; at about
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three o'clock in the afternoon, McLaughlin came

over and said that the}^ were going to move our stuff,

up behind him were three men, two of them were the

Sullivans, the fourth, the other party I don't know

at that time. I said, "If you are going to move the

stuff off, you can, only I protest; you have no right

to do so"; there was no fuss about it—^being four

against one. I told them to he careful about hand-

ling the stuff, not to scatter it about, but they did

scatter it about 100 feet around, still it was not

roughly handled, nothing broken; they shifted the

tent in a southerly direction off the ground in dis-

pute ; they m'oved all our stuff* off the ground across

the westerly line—lumber, coal, supplies and boiler.

Cross-examination.

(By Mr. RUSTGAED.)
Q. How large was this tent that you have spoken

about ?

A. 12 by 14, I think, double tent—one outside the

other and measuring 12 feet one way and 14 the

other.

Q. It was built on skids 'l A. Heavy skids.

Q. For the purpose of being readily hauled from

one place to the other without being taken down?

A. I think so.

Q. Well, don't yow know so?

A. It was fixed up to be hauled about.

Q. After you had the conversation with ^Ir.

Monroe on tlie_24th of October as ho testified to, you

went back to that tent three or four days after-

wards? A. I did.
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Q. 1 will ask 3^ou to state exactly what you did

out there as near as you can remember, at that time ?

A. As I said, there was some plates, knives and

forks,—one or two of them was scattered upon the

floor.

Q. Picked up these knives and forks?

A. Yes, sir; there was a butcher knife under tlie

table, picked that up; took up a sack of flour that

was about three-quarters full, put it into a box, put

the clock in wdth it; there was an oil-can that you

call a kerosene can—picked it up and hung it on a

nail; there was a pick and hoisting bucket that was

put in a barrel—barrel for the puipose of holding

water—and there were some short pieces of lumber

that w^as placed in a corner, and various other little

things—there is a list showing the contents of nearly

everything in the tent.

Q. Did you do anything else at that time?

A. I don't recollect that I did more than look

around the ground—John Peterson was with me.
against

Q. Did you go back to the tent airain from that

daj^ until the 4th of November wliou you hauled

your cabin out there?

A. I don't think I did. I don't recall I did;

possibly I may have gone u]) there.

Q. You didn't pay Monroe any money on this

tent on the 24th or at any other time?
did not

A. T 4^->+h+ think I had to.

Q. You didn't do it as a matter of fact?

A. I didn't think it was necessary.
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Q. But after you came back from the claim on

the 4th of November, you made a bee-line to Mr.

Monroe and paid him twenty-five dollars on the

tent? A. I certainly did.

[Testimony of John Peterson.]

Transcript of the testimony of JOHN PETER-
SON as taken on tlie first trial was read pursuant

to the foregoing stipulation:

Direct Examintion by Mr. LOIMEN.

I heard the testimony of Mr. Johnson. I was

with him out on the premises in question on the 27th

of October, 1906.

Q. What did you do there?

A. The 27th we were straightening out things

out there in the tent.

Q. What did you do in the matter of straighten-

ing up the tent and contents on that day?

A. Well, we was straightening up things there-^

a stove that was in the tent, hoisting buckets and

such a thing as that so that we could get in the tent

and get around there—dishes and flour and beans

and one thing and another.

Q. Did you go back on the 4th day of November?

A. On the 4th day of November we moved out

there
;
yes.

Q. And who did you find there at that time ?

A. Found Mr. McLaughlin and his partners

there; Mr. McLaughlin came up to us and asked us

where we were going and Mr. Johnson spoke up and
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said that we were going right there; T unloaded our

stuff while he says "We are in i:)Ossession of this

ground" Mr. McLaughlin says, and Mr. Johnson

says, "I don't think you are," he says; he says, "I

have had possessinn of this ground a couple weeks

ago," he says. After we had our lunch and moved

the tent T took the team with me and went to Dry

Creek to get a cabin down; we were going to move

a cabin down here on the same piece of gromid. We
found when we came back close to the claim there

was four fellows came running out from that other

cabin that was built there, built there, I suppose, by

the same McLaughlin, but I don't know,—at any

rate they came running out from that cabin to the

teams and grabbed hold of the teams and told us not

to come on there. Mr. Steigelmeyer told them to

leave the team alone, "Don't touch the team; the

team can't help it"; he wanted to go on with the

tent, but the boys held the horses as if mad. We
didn 't move the cabin on the ground ; they wouldn 't

let us. The double tent was standing on the prem-

ises in dispute somewhere on the line between points

16 and 21 on plaintiffs' Exhibit "A."

[Testimony of Carl J. Lomen.]

CARL J. LOMEN, being recalled as a witness on

behalf of plaintiffs, testified as follows

:

]My brother Ceorge and myself went out on the

premises in dispute on the 4th of November, 1906;

we saw the defendant McLaughlin and Sullivan

there in the cabin they were building, in the after-
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noon somewhere between one and tvro o'clock. I

told them that we claimed the premises under the

Hercules location and ordered them to move off,

which they refused to do.

[Tastimony of Louis Stevenson.]

The transcript of the testimony of LOUIS
STEVENSON, taken at the former trial, was then

read pursuant to the foregoing stipulation:

Direct Examination by Mr. LOMEN.
I have lived in Nome since 1901; am a miner by

occupation. In May, 1906, I visited the party drill-

ing on a piece of gjound lying between what is com-

monlv known as the Bon Voyage and North Pole

Claim south of Newton No. 2, a party by the name

of Brower was operating a drill there ; he was drill-

ing for Mr. Dyer and Mr. H^dand ; I was present at

one time when they w^ere panning from the shaft

of the drill-hole—they got two or three grains of

gold in one pan from bedrock wliou I say ''grains"

I mean a grain which equals two or three cents. I

saw that panning done; I am in the employ of the

Pioneer Mining Compan}^

Cross-examination by Mr. RUSTGAED.
The last time I was out there was May 10th; the

first time I was out there maj^ have been May 6th or

8th ; something like that.

Q. They were drilling there about a week .^

A. Yes, sir ; I think more than that.

Q. How much more*?
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A. Well, it may have taken them eiglit or ten

days.

Q. Drilling one hole?

A. I couldn't say exactly; don't know the day

they started, but I think they were thpre from the

time tliey moved there, about eight or ten days; it

is about eighty feet to bedrock, between eighty and

ninety.

It is admitted that in February, 1904, Julia

Lomen and Lulu Borchsenius, two of the locators

of the Hercules No. 1 Association Claim, conveyed

by deed their interest in the Hercules No. 1 Associa-

tion Claim to Tom Williams and Phil AVilliams,

and that during the month of August, 1905, Tom
Williams and Phil Williams conve^yed their inter-

ests in the Hercules No. 1 Associated Claim to

George Borchsenius, E. ,1. Sinnes, Louis Espe,

George Sennes, Carl Lomen and G. J. Lomen.

[Testimony of A. E. Southward.]

A. E. SOUTHWARD, being called as a witness

for plaintiffs, testified as follows:

I am a physician. Have lived here ten years. I

located No. 5 from the head of Newton Gulch No.

2 in March, 1899. I subsequently assisted in locat-

ing the Sue Fraction for ]\Iiss Mulchey in the fall

of 1900. T had measured No. 5 and found it too

large and took oft" this fraction off No. 5. The

fraKion was about 200 feet. No. fy was abandoned

in 1902. ^[iss Mulchey died in 1901. No one has

represented her or her estate here, that I know of.



vs. Louis Espe et al. 101

(Testimony of A. E. Southward.)

Balto's stake was at the lower end of 5 when I

taped off the claim and found the fraction. It was

a willow stake. There was a driftwood stake there

somewhere. Spring and Larrimore worked a part

of No. 5. I had a talk with Lomen in 1902 about

the Sue Fraction. Lomen asked me if it had been

taken care of; I told him it had not; I told him it

was good ground; that I had found some prospects.

I said that on No. 5 we had found about ten cents.

[Testimony of Daniel Jones.]

DANIEL JONES, a witness on behalf of defend-

ants, testified as follow:

Direct Examination by Mr. RUSTGARD.
I am a civil engineer and surveyor, and have fol-

lowed that vocation for same ten or fifteen years last

past. In November, 1906, after the commencement

of this action, I surveyed the Hercules No. 1 Asso-

ciation Claim, and conflicting claims, and from the

notes made at the time of that surve}^ I made the

map. Defendants' Exhibit 10. The survey was

true and correct, so is the map. It is drawn on a

scale of 100 feet to the inch. I found stakes and

monuments on the ground designating the locations

of the various claims as shown by this map, De-

fendants' Exhibit 10; at point 39 I found a location

notice of the Hercules No. 1, dated January 1, 1901,

and the initial stake of that claim marked as such;

at point 40 I found a 2x4 pine stake marked Her-

cules No. 1 northeast corner, in pencil; at point 37

I found a 2x4 stake, surfaced on two sides, marked
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Ilercnles No. 6, southeast corner; at point 41 I

found a stake scribed H. No. 5, S. No. 3, N. E. ; it

liad been changed from some other number that had

previously been cut into the stake; there was no

other mark on the stake; at point 38 I found a bunch

of stakes; a 2x4 pine stake marked Hercules No. 5,

S. No. 3, N. E. : also 2x4 pine stake, 3 feet long,

marked Hercules No. 1 S.W. 160 acres^ located Jan-

nary 1,19041^ also stakes marked Hercules No. 6 and

Hercules No. 2, and can containing location notices.

I found posted at that corner an amended location

notice which was a duplicate of Plaintiffs' Exhibit

"H." At the time I made the survey I had one as-

sistant, Mr. Hesse, who is also a surveyor and civil

engineer, and in addition thereto Mr. McLaughlin

and Mr. Stenfjeld and Mr. Sullivan, defendants in

tliis action, assisted me in hunting up stakes for the

purpose of determining the boundaries of the Her-

cules No. 1 Association and conflicting claims; at

point 34 I found the initial stake and monument of

the Eagle Claim, together with the location notice

describing the same by metes and bounds and signed

])y John Saxhaug, by Ole Stenfjeld, agent; at point

1 on Defendants' Exhibit 10, I found a stake

marked northwest corner Eagle and also a stake

marked Parkland Claim; at point 28 I found a

stake marked northeast corner Eagle Claim, and

also another one marking the northeast corner of

the Parkland Claim, and a stake marking the

Mercy or Colling Group, all standing in a large
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mound; at point 27 I found a stake in a mound
marked southeast corner of the Eagle, and also an-

other stake marked the Parkland Claim. The

dotted line on the map indicates that I did not find

the monuments towards which they ran, but they

were put in simply to indicate the supposed position

of the monuments; thus, in the iCollins Group, I

didn't find the extreme easterl}" corner; 1 found

none of the marks of the Catherine, but I found two

of the stakes of the Blackjack; at point 32 I found

the initial stake of the Snowhilltop marked post No.

1, Snowhilltop Claim, N.W. Corner, and a location

notice ; I also found the other stakes as indicated by

the map, except as otherwise stated; at point 6 I

found a stake in a mound marked Snowhilltop, post

No. 2, southwest corner; at point 5, among other

stakes, I found a stake marked Snowhilltop, south

center; at point 1 a stake marked Snowhilltop,

southeast corner ; at point 28 I did not find a Snow-

hilltop stake, but placed a corner there because I

was informed that that was where it ought to be ; at

point 14 I found a stake marked Snowhilltop, north

center. All the Snowhilltop stakes stood in good

and substantial mounds, were 2x4 's, about 3 feet

high and the names painted upon them; at point 31

I found a board stake in a mound marked ^lercy

initial stake.

At point 30 1 found a board stake in a sub-

stantial mound, marked Mercy, northeast corner;

at point 13 I found another l)oard stake standing in
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a substantial mound marked Mercy, southwest cor-

ner. And except as otherwise stated, the map is

drawn according to the stakes and markings as I

found them on the ground at the time I made the

survey.

It is admitted that in April, 1906, the owners of

the Hercules Association Claim No. 1 executed a

mining lease to I. U. Hyland, who subsequently and

in July, 1906, assigned said lease to the Pioneer

Mining Company, who again sublet to plainti:ff J.

A. Johnson on the 31st day of October, 1906. That

said Hyland during his tenancy associated with

himself W. N. Monroe and B. T. Dyer.

Defendants' Exhibit "10" offered and received

in evidence. Which exhibit was filed with the

Clerk of this Court in this cause on the 12th day of

February, 1907, and is the only map filed with said

clerk on said date, a reduced copy of which exhibit

is hereto attached.

(Witness continuing:) The contour of the coun-

try covered by Hercules No. 1 is rolling, and the

elevation and direction of the hill is shown approxi-

mately by the ditch lines; one is at an elevation of

about fifty feet above the other. The hill between

point 40 and 37 is very much higher than the hill

between 39 and 38; you cannot see from one stake

to the other; standing on top of a bunch of stakes

at 37 I could not see a man standing at 38. Almost

the entire hillside is covered with willows and brush,

except the line 38 to 39.
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Cross-examination by Mr. LOMEN.
It often occurs that one cannot see from stake to

stake on mining claims. The two maps are on the

same scale. I found no Black Jack stake at point

28 on the map, nor at point 32. I found no Cather-

ine stakes. I marked the Catherine Claim as on

the map at the request of Mr. Rustgard. I also

marked the Black Jack Claim there at similar re-

quest. I found no stake at point 28 showing or

marking the Snow Hill Top Claim. I located the

corner there because I w^as requested to. That is

approximately wdiere it belongs anyway. At point

37 I did not find any stake to indicate that it VN'as

the southeast corner of the Hercules No. 1. I lo-

cated the corner there because it was told to me by

different parties that that was the corner, by Sten-

fjeld and perhaps by McLaughlin. No one else that

I know of. Point 41 is the same as point 4 on the

other map. There is a Hercules stake there,

marked No. 4, N. E. Corner. At point 38 I found

the notice of location of No. 4 Hercules and the

amended notice of Hercules No. 1. The latter gave

the course and distance of the south line of Hercules

No. 1. I don't know why I did not follow the no-

tice, unless because this other corner was pointed

out to me. If I had drawn the line 38 to 41 on my
map it would be according to line 1 to 4 on plain-

tiffs' map. I found willow stakes at the corners of

the Eagle Claim. A one foot willow stake at point

28, on Eagle stake. A person standing at point 34
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eoiild not see the willow stake. I found a willow

stake at point 27, about the same as the other, one

inch in diameter and 18 inches long, marked Eagle.

Think at point No. 1 I found a Parkland stake,

southwest corner of the Parkland Bench, a willow

I
1 inch in diameter and 18 inches long.

[Testimony of Ole Stenfjeld.]

OLE STENFJELD, being called by defendants,

testified as follows:

On the 17th day of July, 1905, in the forenoon, I

went out to the country in the neighborhood of

Newton No. 2 and south of there looking for some

vacant ground to stake as a mining claim. P. L.

Anti and Per Rist, two friends of mine who were

stopping with me in my cabin in Nome, were with

me at the time. We examined the ground carefully

south of Newton, going from stake to stake, reading

location notices and reading the stakes to deter-

mine where there might be some vacant ground ; the

place is about four miles distant from Nome. I

found the Snowhilltop Claim, one stake at point 1

and one at point 28; also found the stakes of the

Golden Bull apd a stake of the North Pole at point

36; I thought there was open ground south of the

Snowhillto]) and I staked a claim at the time and

called it the Parkland. I cut willow stakes ana

threw up mounds around the stakes and marked

each stake with the name of the claim and the num-

ber of the corner, and at point 34 T posted a location

notice, signed my own name to it as locator, gave
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tlie date of location and described the claim with

reference to metes and bounds and the stakes m-ark-

ing the claim., besides throwing up earth mounds

around the stakes; I dug a hole at point m.arked

'^ discovery shaft" on Defendants' Exhibit 10, and

dug the hole about two feet deep that day and

panned some dirt on a shovel and found colors of

gold. While I vras digging the hole, my friends,

x4nti and Rist, were at a place three or four hun-

dred feet away where we had had lunch and cooked

coffee; after I had finished digging the hole we

walked home and came back, to my cabin at about

ten 'clock in the evening ; we had lunch and cooked

coffee twice during the day. The next day I went

back and took a gold pan with me, dug the hole

deeper and made it altogether about four or five

feet deep and panned som.e of the dirt in the gold

pan at a pool of water in a draw or gully running

across the claim in a southerly direction and I found

colors of gold in the pan. I did not record the lo-

cation notice because I w^as not sure whether the

ground was open or not, for the reason that at point

B I found a stake marked "Blanche" location to-

gether with a location notice of the ''Blanche

Claim," signed b}^ Peter Trout, as locator and the

location notice indicated that the claim had been

staked in 1903. I was not sure which direction the

claim ran and whether or not the assessment work

had been done as I fomid a couple old prospect

holes some two or tiueo hundred feet soutii of my
discovery shaft; I did not know Peter Trout at the
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time and 1 made inquiries about him and did not

find him until sometime in February, 1906. At

that time I asked him if he had done his assessment

work under the Blanche location and he said he

had not and that he had let it go by default ; I asked

him if he had recorded the notice and he said he did

not know—he left it with McGrath. I met Oscar

Krogstad out there and had a talk with him. He
pointed out to me the lines of the North Pole Claim.

I said, "I have staked some of your ground." I

said, "I will pull up my stakes." I was satisfied

that this part (indicating) was vacant, so I staked

it over again. I called it the Eagle. I staked it the

15th day of March, 1906. I took the stakes with

me from Belmont Point, also the notice of location.

Exhibit 4 is a copy of the notice. It was written

by Ole Polk. John Saxhaug is on the outside; he

has not been in the country. I located in the name

of John Saxhaug for the reason that I understood

that when I had once located a claim in my own

name, I could not relocate the same in my own

name. I had waited so long before I had recorded

my location notice that I did not know whether it

would be legal for me to record it then or not, and

so on the 15th of March, 1906, I went out there and

re-staked the Parkland Claim, put up entirely new

stakes at the same points where the Parkland stakes

were standing and called the claim the Eagle, and

I posted a new location notice of the Eagle Claim

at point 34 ; on ear-h of the stakes T wrote the name
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of the new claim, tlie Eagle, together with the nmn-

ber of the corner and the geographical position of

each corner with reference to the claim, and I

signed John Saxhaug's name to the location notice

by myself as agent ; I had a power of attorney from

John Saxhaug and had an agreement with him to

have one-half interest in everything that I located

for him ; the agreement was verbal, and made at the

time I got the power of attorney from him. De-

fendants' Exhibit ''4" is a duplicate of the location

notice which I posted at point 34 on the IStli of

March when I located the Eagle Claim.

Defendants' Exhibit ''4" offered and received in

evidence with the endorsements thereon, a copy of

which is attached to this bill of exceptions.

At the time I located the Eagle Claim I had not

seen any of the stakes or boundary markings of the

Hercules No. 1 Association Claim, nor did I at that

time know, nor had I ever known prior thereto, that

there was such a claim, nor did I know that any-

body else claimed the ground. I was told after I

had located the Eagle that Lomen claimed that whole

country, some ten or twelve hundred acres, but I

did not know what the locations were nor where they

were, and 1 did not find out until sometime in May,

1906 when Hyland commenced to drill a hole out

there. Defendants' Exhibit "5" was signed by John

Saxhaug, it is his signature that is attached.

Defendants' Exhibit "5" offered and received in

evidence, a copy of which is attached to this bill of

exceptions.
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Cross-examination by Mr. LOMEN.
On tlie 17th day of July, 1905, between the time

that we had our first and second lunches, w^e walked

around the country looking for stakes, back and

forth around tlie hillsides that slope towards Otter

Creek, and also the side that slopes towards Newton

Gulch. I mij^ht have testified before that we left

home about eleven o'clock. We had our first lunch

in the afternoon. We had the second lunch four or

five o'clock. While the boys were making coffee the

second time I was cutting willow stakes. They were

bigger than one inch. In the fall of 1905 I found

the northeast corner stake gone, so I put another

stake there—cut a small stake with my knife. On
March 15th, 1906, 1 went out there about three o'clock.

It w^as dark when I staked the Eagle Claim. There

was snow^ on the ground. Between the 10th and

the 15th of ]March, I had a talk with Louis Erickson.

He wanted a lay on the Parkland Claim. He did

not take it. I put the Eagle stakes in the snow. Af •

terwards and before the survey I put in new^ stakes.

The country had been burned and the old stakes

w^ere burned. In March I could not find the south-

east corner stake of the Parkland Claim. I put a

ski stake there on March 15th. I staked the Eagle

Claim because I found the initial stake of the Bhmche
Claim and did not know how the claim ran, nor how

the North Pole Claim ran, and so did not record

the Parkland Claim. I don't know wdien I saw Os-

car Krogstaf, whether before or after March 15th.
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I don't remember seeing tlie Homestake stakes. I

was staked in on tlie Homestake January 1st, 1908.

I did not testify in my depositions in this case that

I located the Eagle Claim because I was staked in

on the Homestake Claim. The first I knew that

you (Lomen) claimed the ground was when 0?.car

Krogstad told me. I don't know whether this was

before or after the 15th of March. I did not ex-

amine the records. Krogstad said your location was

not good. He is not an attorney. I filed the

amended location of the Eagle Claim after the sur-

vey and after the commencement of this action. I

sold a quarter interest in the Eagle Claim to P.

M. Eide. He and I went to the grounds a few days

later. He then discovered that the Eagle Claim over-

lapped the North Pole, Homestake and Snowhilltop

Ciaim.s. I don't remember that Eide asked me if

I discovered gold, or where. I did not walk away

from him and then explain that I went to look for

a pick and shovel. I don't think I formerly swore

that I carried the shovel home. I left the shovel I

dug the shaft with in 1905, the short-handled, we

were talking matters over. I said I left a shovel

but could not find it. I did not show him my dis-

covery shaft. I did not think about it. When we

were on our way home he said he would like to see

where I made discovery. I said I would show him,

and he said never mind. We were then at the side

of a lake, west of the Bon Voyage Claim. I don't

remember what shovel used in sinking the discovery
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shaft, the short-handled shovel or the one I found

on the tundra. I made a second discovery on the

18th of July, 1905, because I had found colors the

day before, and I said, "I will take a pan, dig a

little deeper and see if there is good pay there." I

took no pick with me. There was none there. T

took Peter Trout out there last summer to have him

point out to me the Blanche location. I said, "Let

me see the hole you dug." I took him out for the

reason that if he located in 1903; the ground would

not be open in 1904. I don't think I showed him my
discovery shaft. I did not show Anti my discovery

shaft when I took him out on the ground last sum-

mer. He went to the discovery shaft. I was be-

tween two or three hours digging the shaft on July

17th. I commenced staking about 4 P. M. Don't

think I previously testified it was about seven o'clock.

Don't know when I got through staking; I staked

the ground before I dug the shaft. I went home

about nine o'clock. I don't think Rist or Anti

came down to the hole. I did not before testify that

they did. I don't know that they saw the gold I

brought on the shovel to 'the fire place where they

were. I named them as witnesses to my discovery.

I told them I found colors. I think I showed them

the colors. I don't remember. I don't know how
far I had to go to pan on the shovel—150 or 250

feet. I difl not testify 300 to 500 feet on the last

trial. I panned two shovels, it might have been

three. I took a shovel full and parted it over by the
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water. I panned twice. The colors could not have

been on the shovel before. It was an old shovel.

I did say in my affidavit on the injmiction that Lo-

men bluffed him (Erickson) out of the lay. I claim

under both locations—Parkland and Eag^le. I don't

know if I ever threw up the Parkland Location or

not or whether it was to throw it up to locate a sec-

ond time. No, I haven't abandoned the Parkland

Claim. For the present I claim under the Eagle

location. I claim under both in my answer. I have

conveyed some of the ground to Rustgard, Thuland,

Eide and O. Poulson. I referred to both locations

in the deeds. I certainly claim the Parkland and

under the second location I claim one-half of the

Eagle Claim. I did not intend at any time to give

up my rights under the Parkland location. Krog-

stad told me the directions of the North Pole Claim

before I located the Eagle Claim. I located the

Eagle Claim because I had not recorded the Park-

land and for the reason that I did not know the

boundaries of the other claims.. Saxliaug has still

an interest in the claim with me. I conveyed an un-

divided one-eighth to Thuland, an eighth to Rust-

gard, a quarter to Eide and an undivided one-half

to O. Poulson. I don't know if the deed to Poul-

son expressed a trust. There is a separate instru-

ment. Poulson conve3^ed back to me by deed whidi

is not recorded. I met Saxhaug in Seattle in 1900

;

I have not seen him since. I have not heard from
Saxhaug. I had a letter from his sister last fall.

I wrote to Saxhaug and to different people, but got
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no answer. I heard of Saxhanj>- tlu-uiigh John Mel-

ling, who was here in 1906. Melling is not a saloon-

keeper in Seattle. I think a nephew of the saloon-

keeper. Melling said he saw Saxhaug in Seattle

in 1905 or 1906. I have heard that Saxhaug is in

Spokane. I don't know if Saxhaug knows if he is

interested up here with me. I did not employ his

attorneys. I don't know how he became repre-

sented. I employed the attorneys. It seems to be

my duty. Per Anti is a good friend of mine ; I owe

him money. I don't remember that I told him not

to disclose anything about this case. I wrote the

letter, marked Exhibit "T" for Identification. (Wit-

ness reads letter.) I don't know if I can translate

it. It is written in Norwegian. It means: "If Lo-

men or anyone asks you about the case, give them

no understanding." The word "underretning"

means understanding. I don't know if that lan-

guage has reference to this case. I found Anti at

the Sheldon Hotel when he came here last summer.

He w^as stopping with Rev. Christensen. He asked

me if he could come and stay with me. I said, "Yes,

it will not cost you anything." He stayed with me
while in Nome. I visited him in Unalakleet a year

ago. He was a material witness. My attorneys sent

me down to see him. Anti is not here now. I don't

know why he is not here. We did not need him be-

cause his deposition "was taken. I gave my deposi-

tions in this case. (Witness shown depositions.)

This is the depositions. I there testified that Sax-



vs. Louis Espe et al. 115

(Testimony of Ole Stenfjeld.)

haug did not know that I had located this claim ; that

Pet Eist and Anti were with me when I located

the Parkland Claim; that I didn't take an\i:hing

with me; that I don't remember whether I left town

in the afternoon or forenoon ; that I returned to town

in the afternoon; that I put a hole down and sank

a shaft; that I found the shovel between Newton

and the Claim, on the tundra; that I did not find a

pick; that I did not find a pan; that I took a pan

from home ; that I went out the next day—I staked

the claim and then I went out the next day, on the

18th day of July, I took a pan ; that no one was then

with me the second day ; that no one was with me pan-

ning; that I used the same shovel that I found the

day before ; that I made no other discovery than this

that I speak of sinking a shaft at this time on this

property, and that I have not since ; that I took pos-

session of the Eagle Claim, by my laymen, on No-

vember 3d; that the tent on the ground had been

there since April ; that the company who drilled there

put it there; that John Anderson told me he had

staked me in soon after the Homestake was located

;

that the reason I did not relocate the Parkland Claim

in my own name w^as that when a man stake first

to the ground he could not locate again, and that

now John Anderson had my name in the Homestake

—that was the reason I could not hold it; that I

learned the day before March 15tli what the direc-

tions of the claims were; that T had a talk with

Krogstad and that he said probably in that direction
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there is vacant ground ; that he did not tell me there

were any Hercules locations there; that there was

a well-defined line of camps running east from the

Portland Claim on Little Creek at the time I lo-

cated the Eagle Claim, following the Third Beach

Line, and that that was why I made up my mind

to look for vacant ground ; that neither the Parkland

nor the Eagle claim had been restaked, and that the

original stakes of the Parkland and Eagle Claims

were where they always were; that I didn't think I

was on the ground March 14th, and had not been

there from July, 1903 to March 15th, 1906; that I

was there twice on the 15th, but am not certain ; that

no one had told me about the Hercules locations at

the time I located the Eagle Claim.

On cross-examination I testified at the former trial

that on July 17th, 1905, I found stakes of the Cof-

fee Claim. I testified in my depositions that Rist

and Anti came down to the shaft on July 17th, when

I panned on a s.hovel and foimd colors; that I panned

2—3 times and found colors in two shovels, not in

all three ; that we had our second lunch 5—6 o 'clock

and then went home.

(Witness shown affidavit in opposition to injunc-

tion.) I there stated that the only ]X'rson I knew

connected with the claim was Mr. Hyland; that I

saw the drill-hole sunk by him.

I have the deed from O. Poulson, trustee. There

is no other trust agreement. It runs to O. Stenf-

jeld. The object of taking this deed was that I

heard the plaintiffs were going to l)uy out Saxhaug.
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That is why I took the deed. This was after the

first trial.

Q. You couldn't, as attorney in fact for John

Saxhaug, convey to yourself—you understood that,

didn't you, and that is why you used Poulson as a

middleman, that's all, wasn't it?

A. Well, of course, I didn't understand the law,

how the law would explain it. I did it on the ad-

vice of my attorneys. I did it for the reason that

Saxhaug did not knovv^ the circumstances, how it

stood up here regarding the title, so he would prob-

ably give you a deed and I wouldn't get anything.

I went on the Eagle Claim when Hyland was there.

The tent was there and the drill. I told McLaughlin

to go on the claim and not let anyone else go on it.

I told him the tent is on the ground, but the tent

don't claim possession. No one told me that Maj-

Monroe did not claim possession. The drill was

taken awa.y and I thought to myself the tent belongs

to the drill. You (Lomen) told me that Hyland was

there under a lease and that you claimed the ground.

I don't know as a fact that the Coffee Claim was lo-

cated not earlier than January 1st, 1906.

On redirect examination said witness testified:

When I said (in my depositions) "didn't take any-

thing with me," I meant that I did not, myself. I

have paid the expenses of this litigation myself.

Saxhaug has not paid anything.

It is admitted that the word "underrctning" means

information.
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H. L. HiLLMAN, a witness on belialf of defend-

ants, testified as follows.:

1 am one of the locators of the Snowhilltop Claim

;

the claim was located by Gustaf J. Nasby and my-

self at twelve o'clock on the morning of January 1st,

1904; we put our initial stake at point 32 on Plain-

tiffs' Exhibit 10, and at exactly twelve o'clock we

started to post our location notice. As soon as we

had posted the location notice a big blast went oft'

wdiich lit up the Avhole hillside; we though it was

a shot fired at Fort Davis. We then w^nt to point

6 and put up what we called the southwest corner;

\NQ counted that the creek ran north and south; we

put another stake at point 5, one at point 1, one at

point 28 and one at point 14. The stakes were pine

stakes 2x4x3i/2; we had them prepared before we

left home the evening before, and the name of the

claim, the number of the corner and the nmuber of

each post plainly painted upon the stakes. There

had been two claims located over that ground be-

fore—one was called the Hilltop and the other one

w^as called the Snowtop and the two were owned by

Mrs. Hummel and one Miss Abel ; they had done no

assessment work on either of those claims during

the year 1903 ; I had panned on a dump from a shaft

taken out by Mrs. Hummel in 1901 or 1902 and found

colors of gold prior to the time Nasb}' and myself

located the ground New Year's; Mrs. Hummel had

done some work un the ground before and spent some
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money and owned the hole where I did the ]janning

;

Xasby and myself agreed to give her a quarter in-

terest, but afterward C. J. Lomen, who has got a

power of attorney from Miss Abel, demanded that

we give her, Miss G. A. Abel, an interest in the groimd

and he threatened us and said that he could prove

by live men that the Hercules Xo. 1 Association was

staked hrst, and so to avoid the expense of a law-

suit, Mr. Nasby and myself gave to Zvlr. Lomen for

the benefit of Miss Abel an interest in the grotmd;

that was in 1904. The stakes which Xasby and my-

self put up on the 1st of January, 1901, were put

alongside of the old stakes of the Htimmel and Abel

locations; Defendants' Exhibit ''2" is a duplicate

of the location notice which we posted at point 32 as

T have already testified to.

Defendants' Exhibit 2, with the endorsements

thereon, offered and received in evidence, a copy of

which is attached to this bill of exceptions.

Witness shown Defendants' Exhibit for Identifica-

tion Xo. 15, which is a mining lease of a portion of

the Snowhilltop Claim executed by H. L. Hillman,

Ct. J. Xasby, ^I. Hiunmel, and G. A. Abel, by her

attorney in fact, G. J. Lomen.

Q. State what that docimient is.

A. It is a lease signed by myself, and Mr. Xasby,

and Lomen signed it for Mrs. Hiunmel and ^liss

Abel as their agent, to E. R. Jordan, September 27,

1906; possession was taken luider that lease on the

portion of the Snowhilltop described in it l\v the

lessee.
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Defendant^.' Exhibit "15" tor identification of-

fered in evidence, a copy of which is hereto attached.

Mr. LOAIEN.—We object to it as incompetent, ir-

relevant and immaterial.

The COURT.—Objection sustained.

To which ruling defendants then and there ex-

cepted, and which exception was duly allowed by the

Court.

[Testimony of Thomas Dingwall.]

THOMAS DINGWALL, a witness on behalf of

defendants, testified as follows

:

I am a miner by occupation and have followed

that vocation for many years. On the 8th day of

September, 1903, 1 helped to locate the Mercy or Col-

lins Group; Mrs. Mary Collins was with mc at the

time we located the claim for her, and her daughter,

A. E. Collins. I had been over the ground before

and made a discovery of gold thereon with a hand-

drill and so informed Mrs. Collins. We put up

board stakes and I threw up big mounds 2^2, f^et

high around each stake, except the extreme easterly

corner where we had onl}- a willow stake. As far

as I remember the initial stake was at point 31 on

Defendants' Exhibit 10; at that point a location no-

tice was posted; Defendants' Exhibit 3 is a dupli-

cate, or approximately so, of the location notice

posted on the ground ; Mrs. Collins wrote the notices

herseir and afterwards filed one. I put u]) the same

kind of momunents at ])oints 31, 30, 29, 28 and 13,
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and also put a big monument right in the center of

the claim; I stepped off the distances and aimed to

make the claim 1320 feet each way so as to make two

twenty-acre tracts alongside of each other. We de-

scribed the claim as situated on the bench off from

Claim No. 3 on Newton No. 2 for the reason that

Newton No. 2 has been staked several times, some

parties starting at the head and staking down and

others starting at the mouth and staking up; I be-

lieve the last staking started at the mouth and staked

up and that making what is marked as No 5 Below,

No. 3 from the mouth. I have been over the ground

several times after the location of the Collins Group

and have frequently seen the monuments; when I

have seen them they have been in the same position

where they originally stood.

Defendants' Exhibit "3" offered and received in

evidence, a copy of which is attached to this bill of

exceptions.

It was admitted that Exhibit "3" is a correct copy

of the records of the Recorder's office.

[Testimony of John Anderson.]

JOHN ANDERSON,. a witness on behalf of de-

fendants, testified as follows

:

In July, 1903, J. T. Lindseth and myself located

the Homestake group south Newton No. 2 ; we erected

stakes at each corner and set stakes on the said line

and threw up monuments around the stakes; each

stake we marked with the name of the claim and the

number and position of the stake ; and posted a lo-
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cation notice at point "B." Shortly afterwards I

went out on the ground and made a discovery of

gold there ; I wrote a location notice, gave it to Mr.

Lindseth to record and left for the States on one of

the last boats in the fall. Upon my arrival in Nome

the next spring I found that Lindseth had not re-

corded the location notice but that the claim at New
Year's or thereabouts, 1904, had ])een staked l)y

one Capt. Silicon; this I know from hearsay only.

I knew, however, that Capt. Silicon did not do any

assessment work on the claim in 1905, and on New
Year's, 1906, I relocated it in the name of myself,

Ole Stenfjeld, H. Seidenberg, F. R. Cowden, as rep-

resented on Defendant's Exhibit "10"; at that time,

January 1st, 1906, I erected permanent monuments

at each corner and wrote thereon the name of the

claim, together with the number of the corner and

the position of the corner with reference to the claim

;

also put in side line stakes, and I placed a location

notice at point "B."

[Testimony of J. T. Lindseth.]

J. T. LINDSETH, a witness sworn un l)chalf of

the defendants, testified as follows

:

Anderson left for the outside on the 24th or 25th

of October, 1903. Before he left he gave me to record

a notice of location of the Homestake Group. I did

not record it. In the latter part of December, 1903,

I had a talk with Silicon. He told me to relocate

the claim, leave Anderson out and take him in. I

relocated the claim on the 22d day of December, 1903.
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We were four locators. I left Anderson and Berge-

son out and took Silicon in. Silicon located the

claim in January, 1904, and left Anderson and me

out. I had left the notice of my location with Silicon,

It was never recorded. Silicon, instead, relocated

the claim as the North Star Claim. He located the

same ground and threw Anderson, Bergeson and me

out altogether. The notices of location made in 1903

were never recorded. I told Anderson all about this

when he returned the next summer. Silicon re-

corded his notice of location.

It is admitted for the purposes of this action that

claims designated as Nos. 6 and 7 Below on New-

ton No. 2, as designated on Defendants' Exhibit

"10," are prior, valid and subsisting locations and

were originally located in the year 1899, and have

been kept up as valid mining locations since.

It is also admitted for the purposes of this action

that the claims designated on Defendants' Exhibit

"10" as Roosevelt, Bon Voyage, North Pole and

Happy Bench are valid and subsisting locations, and

w^ere such x^rior to the time the Hercules No. 1 was

located.

Defendants' Exhibit "G" offered and received in

evidence, a co^w of which is hereto attached.

[Testimony of H. A. McLaughlin.]

H. A. McLaughlin, being called on behalf of

defendants, testified as follows:

I am one of the defendants in this action. 1 first

became acquainted with the ground in dispute in Sep-
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teml)er, 1906 ; I was working underground for Frank

Waskey on the Bon Voyage; I knew he had very

good ground and I looked around to see if there was

not a chance to get a lay on some adjoining prop-

erty and I found then the stakes of the Eagle Claim,

together with the location notice, and I found that

Ole Stenfjeld was the name of the party who had

made the location. I immediately commenced to look

for him, as I did not know him personally, and found

he lived over on Belmont Point in the town of Nome,

and finally succeeded in finding him sometime in Oc-

tober. I learned from him that P. M. Eide had an

interest and I tried to get a lay from the two; I

finally succeeded and the lease was executed on the

31st day of October, 1906; it is Defendants' Exhibit

Defendants' Exhibit "N" offered and received in

evidence, a copy of which is hereto attached.

As soon as the lay had been executed I associated

with myself Con Sullivan, one of the defendants, to

work the premises, and we prepared to move on im-

mediately. I inquired who owned the double tent

standing on the ground, a tent on skids, and I found

out it belonged to Monroe; I immediatel.y went to

Monroe and asked him if he wanted to sell the tent

—

we wanted it for a boiler-house, and he told me that

Johnson had talked about buying it and that if John-

son did not want it, why I could come back and he

would sell it to me. We had already bouglit lumber

foi- a cal)in, in fact, we had everything ready, and
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on the 3d of November, in the morning, we started

out with an outfit; we arrived on the ground about

eight or nine o 'clock in the morning and immediately

started to build our cabin. Con Sullivan, Jim Sul-

livan, his brother, and myself worked together; we

had the cabin nearly finished by the time it got dark

but we did not have the door hung and we went back

to Nome that night, and early in the morning of the

4th we started out again. I got out there first and

commenced to work on the cabin, and the Sullivan

boys came along with another load of stuff belong-

ing to our outfit. While I was out there working on

the cabin and getting that ready, Mr. Johnson and

Peterson came along with a load of stuff; they had

some coal and a boiler and some lumber. I then

asked Johnson what ground he was going to work;

he told me the ground lying between the North Pole

and Bon Voyage. I asked him who he had a lay

from; he said he had permission from the Pioneer

Mining Company to go to work there. I told him I

had a lay on the ground and had possession and was

going to keep it. He said he had possession of the

ground by claiming a tent that was sitting in here

somewhere, and I asked him when he bought that

tent. He says, '^I bought it three weeks ago." I

says, "Monroe offered to sell me the tent Friday

(that is the 2d) for twenty-five dollars." They un-

loaded their stuft* nevertheless, and afterwards the

Sullivan boys and myself and another man moved

the stuff off the ground and across the westerly line
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of it and proceeded with the work. After we had

finished our camp we started sinking and continued

doing so until we were enjoined by the Court in this

action. AYe did not know that Johnson or Peterson

claimed any interest in the ground, nor did we know

what Johnson Mr. Monroe referred to when he told

me that one Johnson had talked about buying the

tent.

Cross-examination by Mr. LOMEN.
The tent Avas standing on the Eagle Claim, June

14, 1906, all summer and until I went on the claim.

I was working on tiie Bon Voyage claim near by.

I made no inquiry as to how the tent got there.

Stenf.jeld said it belonged to Monroe. He said this

after or at the time I was getting the lay. Stenf-

jeld also told me that the Eagle Claim was in con-

flict with the Hercules location. I was taking a

chance as I would anywhere. Anything you take a

lay on you take a chance. After we went upon the

ground I discovered a drill hole near the tent.

Stenfjeld may have told me that the drill hole be-

longed to the people, was sunk by the people who

owned the tent. I never had examined what was in

the tent. I asked Stenfjeld if the Hercules location

did not cover the ground. He said it was no good.

He told me Hyland had been there drilling and used

the tent. My cabin was so far completed when John-

son came upon the ground that we only had left to

pai)er it, put in a window and hang a door. It was

only a shanty or lean-to. I also started to sink a
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shaft. After Johnson came we knew there was to

be trouble and I wanted to turn some sod, do some

work on the ground. We afterwards put the tent

and stuff off. Johnson did not protest very hard.

We were four of us. I never heard of any one mak-

ing a discovery of gold near the surface out on the

tundra.

[Testimony of C. M. Thuland.]

The transcript of the testimony of 0. M. THU-
LAND, a witness on behalf of defendants at the for-

mer trial of this cause, was then read pursuant to

the foregoing stipulation

:

I am one of the owmers of No. 6 Below on

Newton No. 2 and have been a part owner in that

claim since the fall of 1900, that is to say, the inter-

est I hold stands in my wife's name; Mr. G. J. Lo-

men also has owned an interest in that claim since

1900 ; the other owners are Samuel Balto and Amund
Hansen. I went out to the States in the fall of 1903

;

when I returned to Nome in the spring of 1904, I

had a talk with Mr. G. J. Lomen with regard to Her-

cules No. 1; I couldn't remember exactly where it

was in Nome, but it was shortly after I came back

from the outside in 1904.

Q. (By Mr. EUSTGARD.) State what that

conversation was.

A. After I had been out on the ground I had a

conversation with Lomen. He told me, of course,

that they had staked over these claims but they laid

no claim to No. 6, they staked it for the purpose of

catching any fractions that might be out there.
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Mr. LOMEN.—Move to strike it out ; whether I did

say that or not it doesn't make any difference.

The COURT.—It would have nothing to do with

the case if he did say it—we strike that part out.

To which ruling the defendants then and there

excepted, and which exception was duly allowed by

the Court.

It is admitted that during the month of May, 1906,

John Saxhaug, through Ole Stenfjeld, as his attor-

ney in fact, executed a deed to P. M. Eide, one of

the defendants, purporting to convey a one-quarter

interest in the Eagle mining claim.

[Testimony of Arthur Gibson.]

ARTHUR GIBkSON, recalled in rebuttal by plain-

tiffs, testified as follows:

I have measured the Snowhilltop Claim and also

the Collins Group or Mercy Claim, as shown on the

Defendants' Exhibit 10, and have made the measure-

ment from that exhibit; the Snowhilltop is slightly

more than forty-four acres and the Collins Group is

about forty-four acres or j^ossibly a little less.

Q. (By Mr. LOMEN. ) If you should cut off the

excess over 40 acres off from the Snowhilltop and

along the easterly line of the same, how far would

the easterly line of the Snowhilltop have to be moved

in a westerly direction, assuming you draw it para-

llel with what is now the line from 32 to 28 straight?

Mr. RUSTGARD.—Objected to as immaterial and

irrelevant.

The COURT.—Objection overruled.
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To which ruling defendants then and there ex-

cepted, and which exception was duly allowed by the

Court.

A. The easterly line of the Snowhilltop would

have to be moved in a westerly direction about 132

feet—that is, a line drawn from a point on the north-

erly line of the Snowhilltop about 132 feet westerly

from point 32 in a southeasterly direction to a point

on the southerly line of the claim 132 feet westerly

from point 28, would cut off the excess of four acres.

[Deposition of Peter L. Trout.]

Plaintiifs then read in rebuttal the deposition of

PETER L. TROUT, which deposition was taken on

stipulation and in behalf of defendants, as follows:

On the 11th day of August. 1903, I located what

was known as the Blanche claim. Thomas McGrath

was with me. We made the location, but did not

record it. A day or tw^o later I dug a hole, five or

six feet deep, I think it was. We found two or three

small colors on the day we located. I visited the

claim last summer, about June 20th. We did not

record the notice because we concluded to abandon

the claim. We have not represented it. I was also

on the claim with G. J. Lomen last summer. He
pointed out to me a hole west of the northwest cor-

ner of the North Pole claim, and some new holes dug

around it. He said that Ole Stenfjeld claimed tliat

h<de as his discovery shaft. I think that old hole

is the one I dug.
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[Deposition of P. L. Anti.]

The deposition of P. L. ANTI, a witness on behalf

of plaintiffs taken before A. J. Beeeher, a notaiy

public, on the 24th day of August, 1907, was then

offered by plaintiffs and read to the jury.

Direct Examination by Mr. LOMEN.
My name is P. L. Anti; T live at Unalakleet,

Alaska. I came from Seattle with Ole Stenfjeld in

1905. I stopped in Stenfjeld 's house. I came to

Nome this week. I am stopping with Ole Stenfjeld.

I have been out on the tundra with him since I ar-

rived. I had been on the ground in July, 1905; I

went with Stenfjeld when he went out to stake a

claim. Rist was with us. We located the Park-

land Claim. I have not been reminded of that name

since. I have remembered it since. I have heard

about the Eagle Claim. I don't know where the

Parkland claim is Avith reference to any creek. I

don't know tlie name. Ole Stenfjeld told me about

the Eagle Claim. He did not tell me about the Park-

land claim when he told me about the Eagle claim.

I could have found the Parkland claim if Ole Stenf-

jeld had not been with me. Stenfjeld did not show

me anything when we got to the Parkland Claim. I

saw tlie claim. I saw the stakes. I did not see a

hole or shaft.

AVhen we went there in 1905, we went from Bel-

mont Point, Nome, before noon. I don't remember

the hour. I don't remember if it was before or after

ten o'clock. It wasn't after 12 o'clock. We came



vs. Louis Espe et al. 131

(Deposition of P. L. Anti.)

back at night. I don't remember if it was before

or after eight o'clock P. M. We took with us a

coffee-pot, lunch, a little hatchet, and a short-handled

shovel. We brought them back with us that night.

Stenfjeld told me about the short handled shovel

w^hen he was down at Unalakleet last winter, but I

remember it without him telling me about it. We
have talked about it since I came here. I don't re-

member if we found a shovel on the tundra the day

we staked the claim. We reached the Parkland

claim on our way back, coming from the north, the

day w^e located it. We crossed a hill. I don 't know

how^ much farther than the Parkland claim we had

been. We cooked coffee before reaching the Park-

land claim. I didn't know how many hours we went

around on the hills before we had coffee. I don't

know what time of day wt reached the Parkland

claim. We walked all around there before we had

lunch. We Avalked and looked for stakes after that.

I don 't now if it is four miles from town to the Park-

land claim. The first thing that we did in locating

the Parkland claim, Ole took a shovel and dug a

hole. It was after we had the second coffee that ho

dug a hole. He cut the stakes when we were cook-

ing coffee the second time. He dug the hole after

that; I don't remember for sure. I don't remember

what he did the last thing. As I remember, the no-

tice was written out there on the ground. I don't

remember if he posted the notice before or after dig-

ging the hole. I wasn't there when he dug the hole.
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but I saw it. I was where we cooked coffee. I did

not put any stakes in the ground or do any digging.

I don 't remember how far it was from the place that

we had coffee that Ole dug a hole. We could reach

him by hollering to him. We didn't talk to him while

he was digging. Ole mounded up the stakes that he

put in the ground. I don't remember whether he

dug any other hole than throwing up the dirt for the

mounding up of those stakes. I don't know if I saw

liim doing any other digging than what was neces-

sary to mound up the stakes.

Q. Did he, Stenfjeld, dig a hole at all oiit there

that day, except, as you understand it, for the pur-

pose of mounding up the stakes.

A. Yes, he did dig another hole.

Q. Which took him the longest to do^mounding

up the stakes or digging the other pole"?

A. He was a longer time on the hole digging than

around tlie stakes.

Q. W]iat were you and Rist doing while Ole was

staking and mounding u]) the claim and digging the

hole that you are talking about"?

A. We were around the place, we cooked the cof-

fee, and then we did warm up the coffee once while

we were sitting there.

Q. What time of the day did Ole Stenfjeld com-

mence digging that hole *? A. In the afternoon.

Q. Did you se^s any gold that day ?

A. I didn't Jie«^, but I heard about the gold.

Q. Who told rou about the gold?
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A. Ole.

Q. When did he tell you about the gold ?

A. When he came from the hole.

Q. Did he come away from the hole before he

told you about the gold ?

A. He came to the fireplace where we had a tire.

Q. Is that your signature (showing witness paper

marked Plaintiffs' Exhibit ^'F," hereafter attached

to Exhibit "X") ? A. Yes, sir.

Q. Have you read that before, that paper ?

A. No, I haven't read it.

Q. Was it read to you three times'?

Mr. RUSTGARD.—Objected to as immaterial,

irrelevant and incompetent, leading and an effort on

the part of counsel to impeach his own witness.

The COURT.—Objection overruled.

To which ruling the defendants then and there duly

excepted and which exception was duly allowed by

the Court.

It has been read to me. I don't remember how

many times.

Q. More than once?

Mr. RUSTGARD.—Objected to as immaterial,

irrelevant and incompetent, leading, and an effort

on the part of counsel to impeach his own witness.

The COURT.—Objection overruled.

To which ruling defendants then and there ex-

ceiDted, and w^hich exception was duly allowed by the

Court.

A. Yes, sir.



134 Ole Stenfjeld et al.

(Deposition of P. L. Anti.)

Q. Have you seen every word that is in that writ-

ing before?

Mr. RUSTGARD.—Objected to as irrelevant, in-

competent and immaterial and an endeavor on part

of counsel to impeach his own witness, and in the

nature of cross-examination.

The COURT.—Objection overruled.

A. Yes, I have seen the words but I don't know

what they are.

Q. Was there a single word in that writing that

you don't understand?

Mr. RUSTGARD.—Objected to as immaterial and

irrelevant, leading, suggestive and an attempt to im-

peach his own witness.

The COURT.—Objection overruled.

A. Yes.

Q. Doesn't this look like the paper that I wrote

in your presence and read to you ?

Mr. RUSTGARD.—Objected to as immaterial, ir-

relevant, incompetent, assuming a state of facts that

do not exist, and have not been shown to be the facts.

The COURT.—Objection overruled.

A. That might be; I can't say that it is not.

Q. Is that what I read to you the other day?

Mr. RUSTGARD.—Objected to as immaterial, ir-

relevant, and incompetent and an effort of counsel

to impeach his own witness, and brow-beating tactics.

The COURT.—Objection overruled.

Q. What made you sign it?

A. You told me to.
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Q. Because I asked you to ? A. Yes.

Q. When I read each word I i)ointed with the

pen to each word as I read it and went slow at the

time ?

Mr. RUSTGARD.—Objected to as inunaterial, ir-

relevant and incompetent and an effort of counsel to

impeach his own witness, and conducting the exam-

ination in a manner that is cross-examination of his

own witness, and leading question.

The COURT.—Objection overruled.

A. Yes, you did that. I did not see Ole Stenf-

jeld do any panning. I don't remember seeing him

wash an}^ dirt that day. I didn't see any gold that

day. I heard about the gold. He told me when he

came from the hole. I don't remember that he had

been to any other placer after leaving the hole. Ole

did not call us down to the hole. We did not go to

the hole. The signature to exhibit ''F" seems to be

mine. I don't know positive that it is. I liaven't

forgotten my oath. I can't swear whether it is or

is not my signature. I can't say that is not that

paper you (Lomen) wrote in my presence. I did

say that it was all right, except that I wanted you

to write in "saavidt jeg husker" (as far as I re-

member), when I didn't understand. I don't under-

stand this kind of letters. I write Lappish letters.

Q. Did you tell me here in Nome, at my office, last

Tuesday, that Ole Stenfjeld never dug any hole, ex-

cept to mound up the stakes?

A. I don't know what I have talked in the Nor-

wegian language. I used to attend church in Alaska

;
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also in the States. I heard preaching in the Eng-

lish and Norwegian languages. I didn 't understand

it. I don't know and I don't remember if Ole Stenf-

jeld told me not to remember too much in this case.

I have lately written letters in Norwegian. Some

one helped me write them. I don't know how long

Ole Stenfjeld was digging that hole on the Parkland

claim. Maybe a few hours. I talked with Rustgard

in Norwegian. I don't know if he understood me.

I didn't see Ole Stenfjeld wash any dirt on a shovel.

He did not take me to the hole day before yesterday

and say that was the hole he dug. He did not show

me a hole. He showed me the stakes. Four. I

don't know what was on the stakes. I know it was

the same stakes we put down. They look to be old

stakes. I didn't know the writing on the stakes in

1905. I don't remember a single letter or figure on

an}^ stake put there in 1905. On the 18th day of

July, 1905, Ole Stenfjeld came home with a shovel

and a pan. He said he came from the Parkland

claim and that he had been working there.

Q. Does it make any difference to you, as far as

your obligations as a witness are concerned, whether

you swear on the Bible, or whether you don't?

A. No, it wouldn't do the same.

(Witness handed a Bible.) I can't swear how

long it took Ole Stenfjeld to dig that hole. 1

wouldn't swear it was an hour, or as much as half

an hour, because I can't put any hours in; I don't

know.
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Cross-examination by Mr. RUSTGARD.
I am 51 years of age. Born in Lapland, Norway.

I am a Lapp. I came to Alaska with the so-called

reindeer party in 1898. I herded reindeer for the

Government; nntil two years ago I was nearly all

the time with Laplanders and Eskimos. I have been

in Unalakleet since 1905. Ole Stenfjeld told Rist

and me when he came to the fireplace after digging

the hole that he found some gold or colors of gold.

On redirect examination the witness Anti deposed

:

I had not seen Eskimos before I came to Alaska.

There were some Norwegians living around my place

in Norway. I learned to write Norwegian by prac-

ticing a little myself, and then I learned a little in

reading. I have read the New Testament in Nor-

wegian, pretty near, not all. I understand Norwe-

gian a little better than Eskimo.

The foregoing objections were made at the time

the deposition of P. L. Anti was taken and embodied

in and reported as a part of that dej^osition; the

rulings by the Court were made during the trial at

the time that the deposition was read at which time

the exceptions were also taken.

The deposition of Anti having been read, the fol-

lowing proceedings were had

:

Mr. LOMEN.—At this time I transmit to the Court

a translation of one of the exhibits in the deposition

(Plaintiffs' Exhibit ''F" to the deposition).

Mr. RUSTGARD.—Do I understand that that is

offered alone?
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Mr. LOMEN.—That is. I request to have that

attached to the copy of the affidavit attached to the

deposition of Anti, and I testify that the transla-

tion is a true translation of the original attached to

the deposition.

The COURT.—Yes; just let it stand in connection

with and pinned to the original.

Mr. RUSTGARD.—We object to that as incom-

petent, irrelevant and immaterial, and an endeavor

on the part of counsel to impeach his own witness,

and for the further reason that counsel has read the

testimony of the witness Anti, well knowing what

the same contained, and that in the reading of that

deposition he was in no way taken by surprise ; it is

absolutely incompetent for him now, knowing what

the deposition contained, to attempt to overthrow it

by any furtlier evidence, and for the further reason

that the exliibit has not been properly identified or

authenticated.

Mr. LOMEN.—It is done for the purpose of char-

acterizing his evidence as to whether he is a willing

or an unwilling witness, and to show that I knew

it and acted

—

The COURT.—Oh, well, all testimony that lias

once been taken according to tlie forms of law, no

matter whether it suits the party or not—I don't

see any reason why this is not admissible.

Mr. LOMEN.—We desire to read that in connec-

tion with the deposition of Anti.

The COURT.—Wlio is it that translated it?
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Mr. LOMEN.—I did. I testify that it is a true

translation and it has been submitted to counsel on

the other side, and made the correction according to

his request.

The COURT.—It ma}^ be received in evidence.

To which ruling defendants then and there ex-

cepted, which exception was duly allowed by the

Court.

Translation marked Plaintiffs' Exhibit "X" and

read to the jury by Mr. Lomen. Both Exhibit "X"
and Exhibit "F" referred to are attached to this bill

of exceptions.

[Testimony of L. G. Polsky.]

L. G. POLSKY was sworn on behalf of plaintiffs

and testified as follows:

I am a miner. I am interested in property near

the North Pole Bench claim. I had a camp out there

and am very familiar with the ground. I have seen

a stake near the east side line of the Happy Bench

claim. About 700 feet south of the northeast cor-

ner of the Happy Bench. That is a 2x4: stake 21/2

to 3 feet tall, stuck in the ground. I would locate

it at about 37 on the map. It has been in the ground

since 1905, and was not marked earlier than Octo-

ber, 1906. I don't know who marked it. I have

seen a stake at point 41 on the map, near the nortli-

east corner of the Happy Bench. It was marked on

the north side with pencil Hercules No. 1.

Cross-examined, said witness testified as follows:

I first discovered the stake at point 41 in 1904. I
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don't remember the marking at that time. The sum-

mer of 1906 is the first I remember the marking. T

saw it last about a week ago. The same marking

was on it. I am positive I saw the marking on it

prior to the time a week ago. The pencil marking

on the stake at 41 did not appear to have been

changed since I saw it in 1906. It is a 2x3 stake. I

think it is surfaced on four sides.

Exhibit "W" was offered in evidence by plaintiffs,

received and read to the jury, copy of which is here-

to attached.

[Testimony of Harry Storey.]

HARRY STOREY, being called as a witness for

plaintiffs, in rebuttal, was sworn and testified as

follows

:

I am acquainted with the so-called Made-Eye

claim. Became acquainted with it in 1900. John

Nesbitt staked it. Nesbitt had the claim in 1900 and

1901. Afterwards I relocated it. It was open for

relocation. Jack told me he did not want it. I stake

it for Hanny Carlson. This is a copy of the notice

of location. T have seen it of record.

Notice of location, marked Exhibit "Y," offered

and received in evidence; a copy of which notice is

hereto attached, marked Exhibit *'Y," and made a

part thereof.

(Witness continuing.) I put up four stakes

around the claim. I marked the name of the claim

on the stakes. I located the claim in 1902. The

claim was known as Peluk Money. I also located at
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the same time two more claims : The Little Vesta and

the Sovereign. One to the east and one to the south-

west of the Peluk Money, formerly Made-Eye. They

were relocations. The claims I located have not

been represented. I have been out there half a dozen

times since 1902. There is no evidence of any as-

sessment work out there. Hanny Carlson is in Se-

attle now.
[Testimony of P. M. Eide.]

P. M. EIDE, being called as a v^'itness for plain-

tiffs, in rebuttal, w^as sworn and testified as follows

:

I am one of the defendants in this case. I have no

one to represent me in the case. I bought a quar-

ter interest in the Eagle claim from Ole Stenfjeld,

May 25, 1906. I was on the ground with Ole Stenf-

jeld three da^vs later. The first we did was to look

at the stakes. AVe w^ent to the corners of the claim.

I found that the North Pole claim covered the

ground. T said to Ole "I find that the North Pole

and Homestake claims overlap the claim. This is

not fair treatment," Ole told me when he sold that

lie liad staked twent}^ acres. I said, "It is no fair

treatment," and he said he would give me an in-

terest in the Homestake claim. He subsequently did.

AVhen I saw the notice of location it said on the bot-

tom that gold was discovered. I asked him where

tile place of discovery Avas, and Ole Stenfjeld he no

answer that question, but went away. He walked up

the hillside, and when he came back he said lie could

not find the pick and shovel he went to look for. lie

never showed me where he made discovery. I was
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coming from the initial stake when I asked him. He

said he left the jDick and shovel the time he was work-

ing there, hut could not find them. We were on the

Eagle claim the time I asked him and not on our

way back to town. We were side by side. He no

answer my question, only he said he wanted to go

look for pick and shovel ; that is the wa.y he answered.

He walked right away. Stenfjeld told me he owned

the Eagle claim, when I made the bargain with him.

He did not mention the Parkland claim. I know

nothing of it till I saw the stakes on the ground.

Stenfjeld told Bruner to make out the deed, and

handed the notice of location to him. Bruner say he,

Ole, was no owner of the ground. Ole, he sa,y he is

agent and say he staked in the name of John Sax-

haug. That is the first I knew of Saxhaug.

[Recital Relative to Certain Evidence and to Con-

tents of Bill of Exceptions.]

Plaintiffs introduced evidence tending to prove

that claim No. 6 on Newton Gulch No. 2 is correctly

represented on Plaintiffs' Exhibit "A" by the lines

2-10-25-27-9-2-, and that point 2 on Plaintiffs' Ex-

hibit "A" corresponds with point 39 on Defendants'

Exhibit 10; tliat point 29 on said exhibit *'A" cor-

responds with 32 on Defendants' Exhibit 10; that

point 9 on exhibit ''A" corresponds with point 6 on

exhibit 10 ; that claim No. 5 on Newton No. 2 is cor-

rectly represented on Plaintiffs' Exhibit "A," and

that this claim and also a fraction between said claims

No. 5 and No. 6 on Newton No. 2 were vacant pub-

lic land open for location January 1st, 1904.
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The foregoing bill of exceptions contains all the

evidence introduced by either party touching the

question of actual possession as raised by the excep-

tions to the Court's instruction to the jury and also

by the exceptions to the Court's refusal to instruct,

as hereafter set out.

[Defendants' Exceptions to Instructions of the

Court.]

That thereupon the Court instructed the jury, and

before the jury retired to deliberate defendants took

the following exceptions to the instruction of the

Court

:

Defendants excepted to that portion of the Court's

charge to the jury wherein the Court said

:

*'I instruct you that the public, unappropriated

domain of the United States, is open to exploitation

and exploration for mineral by every one, and where

one is in actual possession of a portion of such pub-

lic mineral domain, engaged in the exploration of

the same for the purpose of discovering mineral, then

such possession cannot be disturbed by anyone who

has no superior or better right. Such possession or

occupancy^ however, is good only as against the mere

intruder, and the law requires more than a mere

occupancy to acquire a title to mining ground good

against all others. It requires Avithin a reasonable

time the location of the ground, the discovery of min-

eral and the working and development of the ground,

to perfect and continue a right to the possession

thereof. Therefore, before you are to coiisider the

question of possession of the ground by the ])lain-

tiffs and the forcible intrusion of the defendants and
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the exclusion of the plaintiffs therefrom as claimed

by the plaintiffs, it will be necessary for you to con-

sider, fii^t, whether, on the third or fourth day of

November, 1906, the date of the said alleged forcible

entry and ouster, either plaintiffs or defendants had

a valid, subsisting mining location, appropriating

the tract in controversy."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the Court's

charge to the jury wherein the Court said:

*'If you should find from the evidence that neither

had a valid, existing location, then you may consider

the question whether the plaintiff was in actual pos-

session of the premises at said time, and whether the

defendants forcibly entered upon their possession

and ousted the plaintiffs therefrom."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows:

"As to the notice of location, I charge you that the

same may be considered by you on the question of

the sufficiency of the marking of the boundaries, and

that if by following the calls in such notices and the

marks upon the ground, a person of ordinary intel-

ligence, in good faith seeking to trace the boundaries

could with reasonable effort trace tlie boundaries,

then I charge you that the markings of the claim were

sufficient to comply with the law."

Which exception was duly allowed by the Court.

Defendants excejited to that portion of the charge

of the Court wherein the Court instructed the juiy

as follows:
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^'If you should find that there is a dis(-repancy be-

tween the r'alls in the notice and the stakes on the

ground, then I charge you that the stakes on the

ground would control. The recorded notice is no-

tice to the world of all facts therein stated which the

law requires to he therein stated, and hence is no-

tice and evidence of the situation of the locality of

the claim, if the notice sufficiently s]^ecifies such lo-

cality."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows:

''I charge you that in the location oi" a grou]) or

association claim it is not necessary to mark each

twenty acres or other part of the claim, if the boun-

daries can be readily traced. The law does not re-

quire an association claim to be marked otherwise

than a twenty acre tract. If the boundaries can be

readily traced from the markings made, including

stakes and notice, if any, it is sufficient; nor is it

necessary to put the name of the claim or other marks

thereon if the notice sufficiently refers to them."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as folloAvs

:

"I also charge you that an association claim re-

quires but one discovery, if the claim consists of

but one compact body of land ; unbroken into parts,

and located on vacant public mineral land of the
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United States. "If, however, the location covers

and inchides two or more parcels of such vacant, un-

appropriated ground, separated from each other by

A'alid claims of others, a separate discover}'^ upon each

of said separated parts would be necessary to com-

plete a lawful appropriation of each."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows:

"I instruct you that a locator may adopt a former

discovery made within the limits of his location, and

when such discovery is so adopted it is as effectual

to support the location as an original discovery made

by the locator himself. But to make such discovery

effectual for the benefit of the location there must

be evidence brought before j^ou that such discovery

was made, that the locator was infomied of it and

adopted it, that he had reasonable cause to believe

that such discovery was made, and that the same was

acted upon by him as a basis of his claim.
'

'

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jur.y as

follows

:

"If, therefore, you should find from the evidence

that one, Sutton, informed the plaintiffs of the dis-

covery of gold on the Hercules Association No. 1,

and you further find that su(*h discovery was made

on unappropriated public land, and that plaintiffs

acted upon and adopted such die^covevy as the basis
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of their claim and had reasonable cause to believe

that such discovery had been made, then from the

time of their adoption of such discovery it became

their own as fully and to the same effect as if made

by themselves."

Which exception was duly allowed hy the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court in^structed tlie jury

as follows:

''But one discovery cannot at one and the same

time operate as a discoverv for two several locations

of the same ground, and with reference to the discov-

QYy claimed to have been made by Stenfjeld, it would

not, if made, support at one and the same time the

Parkland and also the Eagle locations. If you find

from the evidence that Stenfjeld, when he located

the Eagle claim, did not have the present intention

of abandoning the Parkland location, then he did not

adopt the discovery made by him as a step in the

location of the Eagle claim, and the latter location

would fail for want of a discover,y.''

Which exception was dul,y allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows:

"I also charge you that upon the question of

whether the Hercules location included valid, prior,

conflicting claims, the defendants have the burden c>i

proof cast upon them to show the validity of such

conflicting claims in the same manner as the validity

of other claims is shown,"
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Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instnicted the jury

as follows:

''But if the location was excessive through an

innocent mistake or mis-measurement on the part

of the locators, the law would regard the location

as void merely as to the excess^ and subsequent lo-

cators w^ould have the right to locate ground in-

cluded in the Hercules only after inforaiing the

locators of the Hercules of the excess and giving

them the opportunity to cast off from the claim the

excess which lies most remote from the discovery

shaft or point of discovery of the Hercules claim."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows:

"So, also, I instruct you that if the plaintiffs, at

the time of the alleged ouster or entry by defend-

ants were by their lessees or otherwise in the actual

possession of the ground in controversy and were

dispossessed thereof by the defendants, or some of

them, the X3laintiffs would in that situation also be

entitled to recover in the ac.'tion, unless the evidence

should establish the fact that at the time of the

commencement of the action either the Parkland or

Saxhaug location of the Eagle claim was then a

valid and subsisting location, which it would not be

if the Hercules location was valid."

Which exception was duly allowed by tlie Court.
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Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows:

"I further charge you that though the premises

in controversy may not at the time of the entry by

defendants have been in the physical possession of

the plaintiffs, and the plaintili's may have been

temporarily absent from the ground, yet, if you find

that plaintiffs had before the entry thereon by de-

fendants actually occupied the premises, and at the

time of the entry thereon by defendants had a tent

and tools on said premises and a drill-hole thereon,

evidencing to your satisfaction that the possession

was not abandoned or that their absence was tem-

porary, then such possession w^ould raise in law a

presumption of title in plaintiffs, and defendants

could not recover without showing a better title

than that held by plaintiffs under such legal pre-

sumption. Without a better title in themselves or

a better title with which they connect themselves,

the taking of possession by defendants would

amount onl}^ to a pure tort, a simple act of intru-

sion, or trespass."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows

:

. : I

"I charge yovi, gentlemen, that evidence has been

introduced tending to show that a parcel of ground

known as the Snowhilltop claim was located within

the boundaries of the Hercules chiiui No. 1, as an
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association claim of two persons. If you should

find that such location was prior in time to the Her-

cules Association and was excessive in area and that

such excess over and above forty acres thereof has

not been cast off, then I charge you that it is not for

the defendants herein to say what part should be

cast off. 1 further charge you that the same rule,

under like circumstances, would apply to the Mercy

or Collins Group, if they are shown to be excessive."

Which exception was duly allowed by the Court.

Defendants excepted to that portion of the charge

of the Court wherein the Court instructed the jury

as follows:

"The law presumes title in the actual occupant

of premises, and such legal presumption is sufficient

to entitle the i^laintiffs to recover in this action if

you find that plaintiffs were in the actual occupa-

tion of the premises in question, and were ousted

by defendants, unless the defendants have overcome

the said legal presumption b}^ showing a better title

in themselves, or have connected themselves with a

better title than that of plaintiffs arising from such

presumption of law."

Which exception was duly allowed by the Court.

[Instructions Requested by Defendants and Re-

fused, etc.]

That before the cause was argued to the jury and

before plaintiffs had rested their case in rebuttal,

the defendants requested the Court to give the jury

the following instructions which were refused by

the Court and to which refusal exceptions were duly

taken as follows:
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Defendants requested the Court to instruct the

jury as follows, to wit:

"The burden rests upon plaintiffs to prove by a

preponderance of the evidence a valid title in them-

selves before they can recover, irrespective of

whether the defendants have proven a title or not."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit:

"Whether or not any claim involved in this con-

troversy has been abandoned b}" the owners at any

fixed time is a question of fact for you to determine.

'Abandonment of a claim by the owner is the inten-

tion on the part of such owner to give up his claim

and go away from it without any intention of re-

turning, and regardless of what may become of it,

or vdio may appropriate it.'
"

Which request the Court refused and to which

refusal defendants duly excepted, and which excep-

tion was duly allowed by the Court.

Defendants requested the Court to give tlie jury

the following instruction, to wit:

"(a) You are instructed that the location of the

Eagle by Stenfjeld in the name of John Saxhaug,

March 15, 1906, does not in and of itself operate as

an abandonment of the Parkland location.

(b) If the Eagle location was made with a view

of further strengthening the title to the ground

covered by the Parkland location, the latter if

otherwise valid, is in no way weakened ])y the loca-



V)2 Ole Mtenfjeld H al.

iiuu uf the Eagle, (c) If you should find that the

Kiiuia loeation wa« not uiade tor the heuefit of Bax-

Imug hut for the l)eneftt of Hteufjeld, that faet in no

way njilitat<c*« again^^t the J'arkland loeatiou, hut is

a c'wrntnHtixni'Xi which niay U^nd to show that Btenf-

jcUl did no! intend to ;ih;indon the l-^arkland loca-

tion,"

Which i'e(|ueHt the Court refused and to whicJi

refusal defendants then and there ext^epted, and

which exception was duly allowed hy the Court.

Defendants requested the Court to give the jury

I lie following instruction, to wit:

**(a) You arc instructed lliat it is inuriaterial

whethei- or no! .1. A. dolinson was the owner of tlic

ictnt standing on I Ik- piitinises in dispute at the time

McLaughlin ;in'l Sidlivan took f)ossession on t!ic :>d

day of Novernher, VJOi).

(h) And yon .-ire liiillicr instructed that the en-

try .-ind |>r)Ssession of dclVnd.-inis on Nov(*rnher 3d,

H)()(i, was and is in hiw p(;accal>le, and that al I lie

time sneli entry was made the plaintin's were not in

the actn.'il possession ol' \\n- prejnises in disj)nie."

Wliieli rc(|neHt w;«s r(;l*nsed hy the ('oni'l, and lo

wliieli ierii;;;i| l|i(; (hdejidaiits didy ex<"epted and

wln<'ll cxceplion was allowed \>y llie Court.

I '(d'ejidanl.H re()nesl('d Hie ('onri lo ;4i\(' Hie jury

Hie lollowing insl nicHon, lo wil :

" I'^orciltlr ciili \ means enlrv l»y actual I'oree,

lineal or \ lojciice, <>v Hie jiisl a
| )| ifeliensjon of \'io-

Iflire lo Hie |H|;,nl| III arliial pOSSCSsioU.

"
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VVhicfi recjufist was refused by the C!onrf and to

whir'h refusaJ th(^ defendants duly excepted, and

whieh exception vvfis allowed hy tlie Court.

Defendanta requested the (?ourt, to j^ive the Jury

the following instnietion, to wit:

''You are instrueted that there is no evidenee in

this case that the plaintiffs were in aetual possession

of the premises in dispute at the tinrie defendants

entered upon the f) remises (m\ the 'M day of No-

vember, IIKJG."

Whieh request was nd'used by the Court and to

whieh refusal the defendants then anrl there ex-

cepted and whieh exeef)tU)n was allowed by the

(Jourt.

Defendants requested the Court, to give tlie Jury

the following instnietion, to wit:

"The question as to the suffieieney of the stakes

of boundary markings to enable a, lor-ation to be

traeed always rlepenrls, to a great extent, upon the

eontour and eondition f)f the eountry eovered by the

loeatir)n. When the eonrlition of tlie grounrl is aueh

that the view from one stake or moniunent to the

other is obstrueterl the elaim may need more defin-

ite marking than where one has a elear view from

stake to stake."

Whieh rerpiest was refused by the Court nnd to

whieh refusal the defendants duly exfepterl and

which exception was allowerl by the Court.

Defendants nifjuested tlic; Court to give the .jury

the following instruction, to wit:

"The law i-equires this marking of the ••l;iim

upon the ground to be done in such .'i ni.'inuoi- that
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any person of reasonable intelligence may go upon

the ground and readily trace the claim out, and

readih' find the boundaries and limits of the claim

without instructions, advice, or infomiation from

any person or thing other than the markings upon

the groimd."

AVhich request was refused l)y the Court and to

which refusal the defendants duly excepted and

which exception w^as allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit:

"A location notice placed upon the ground is a

part of the boundary markings, and to what extent,

if any, it is an aid to a stranger to the location in

tracing out the boundaries of the claim is for you to

determine. If the courses and distances given in

such notice correspond with the courses and dis-

tances marked by the stakes such notice may be of

aid in tracing the boundaries; but if the courses

and distances given in this notice do not correspond

with those actually marked on the ground the notice

is misleading, and instead of being an aid it may bt

a detriment to one trying to trace the boundaries.

If the notice claimed to have been posted on the

Hercules No. 1 is or was misleading it does not add

anj^thing to, l)ut detracts from the sufficiency of the

markings. In other words, if the stakes and mon-

lunents in themselves are sufficient the posting of a

misleading notice may render them insufficient.

This you must take into consideration in determin-

ing the sufficiency of the markings as a whole."
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Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendant requested the Court to give the jury

the following instruction, to wit:

"A person examining the ground who finds the

jDosted location notice has a right to rely upon its

descri^Dtion of the claim, and if such a person, meas-

uring from the stake at one corner of the claim the

required distance in the direction indicated by the

notice of location, does not find the other corner

stake, nor anything else to guide him to where the

stake may be, he may reasonably conclude that such

other corner stakes have not been set and tliat the

location is void."

Which request was refused by the Court and to

Avhich refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit:

"You are instructed that the posting of the

amended location notice of the Hercules No. 1 on

the 14th day of March, 1906, as testified to by G. J.

Lomen, cannot operate as a relocation. You are

further instructed that by such act the plaintiffs ac-

quired no new rights to the premises in dispute not

already possessed at the time such notice was

posted."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by tlie Court.
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Defendants requested the Court to give the jury

the following instruction, to wit:

"You are instructed that no placer mining claim

can lawfully embrace an area of more than 160 acres

nor more than 20 acres for each locator; and if you

find that the Hercules No. 1 location embraces

within its exterior boundaries an aggregate area in

excess thereof the location is wholly void and of no

effect, unless you find that such excess in area is due

to some innocent and unintentional error on the

part of the locators in measuring the boundaries,

and without any intention on their part to embrace

more than the lawful area."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception w\as allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"The maximum area that may lawfully be em-

Tjraced within the boundaries of a single location

must be determined by the number of persons inter-

ested in the location as owners at the time it was

perfected. Thus, if the Hercules No. 1 location

was not perfected l)y the making of any discovery

until some of the original locators had parted with

their interest in the claim, tlien tlie lawful area

which could be embraced would not exceed 20 acres

for each person interested as such owner at the time

such discover}^ was made."

Which request was refused l)y the Court and to

which refusal the defendants then and there ex-
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cepted and which exception was allowed by the

Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"If a mining claim is made excessive in size with

fraudulent intent it is void; and if made so large

that it cannot be deemed the result of innocent error

fraud will be presumed."

Which request was refused by the Court and to

which refusal the defendants then and there ex-

cepted and which exception was allowed by the

Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"In estimating the area that may be lawfully em-

braced within one location you must take into con-

sideration all the ground covered by the location

whether the same ^vas open for location or not.
'

'

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit:

"It is incumbent upon the locator to use reason-

able care to confine his location to the lawful area,

and if you find that the excess in area of the Hercu-

les No. 1 is due to a failure on the part of its locators

to use reasonable care in measuring off its boundary

lines, the location is deemed fraudulent and wholly

void as against a subsequent locator wlio has no

actual knowledge of the location."



158 Olc Stenfjeld ct al.

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which excei)tion was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

''And if the Hercules No. 1 was made excessive in

area through wilful or reckless disregard of the

right of others, or with the actual intent or embrac-

ing more than 160 acres, then and in that case the

location is deemed fraudulent and void as against a

subsequent locator.
'

'

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit:

"If you find that the lines of the Hercules No. 1

at the time it was located were laid over groimd

previously appropriated by others, and that the

existence of such prior locations was known, or by the

exercise of reasonable care in examining the ground

could have been known by the locators of the said

Hercules No. 1, then and in that case the said Her-

cules No. 1 location is void and of no effect."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"If you find that any of the boundary monuments

of the Plercules No. 1 which j^ou deem necessary to a

lawful marking of the claim was placed upon premi-
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ses already appropriated by others and was for that

reason not vacant public land, and that such prior

appropriation was known to the locators of the

Hercules No. 1 at the time they made their location,

or could by the exercise of reasonable care have been

known by them, then and in that case the said Her-

cules No. 1 location is wholly void and of no effect."

Which request was refused by the Coui't and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give tlie jury

the following- instruction, to wit

:

''If you find that the Hercules No. 1 was located

with the knoAvledge on the part of its locators that

various portions embraced within the exterior

boundaries of their claim were at the time valid

and subsisting mining locations, and that the said

locators of the said alleged Hercules No. 1 did not

make their location with the intent of claiming all

the ground within their lines, but intending only to

claim irregular tracts that existed between tlie said

prior locations, then and in that case you must find

that the boundaries of the said alleged Hercules

No. 1 were not sufficiently marked to comply with the

law^ and that that location is for that reason void."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"If you find that some of the boimdary monu-

ments which you deem necessary for the legal mark-
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ings of the alleged Hercules No. 1 were placed on

ground previously appix)priated and owned by others

and for that reason not open to location, then and

in that case you must find the said Hercules No.

1 void and of no effect as against a subsequent lo-

cator without actual knowledge of the existence of

the said Hercules No. 1."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"The law does not pennit one mining location to

cover two or more non-contiguous tracts. If, there-

fore, the alleged Hercules No. 1 was made to embrace

two or more non-contiguous tracts, the whole loca-

tion was void, and each such separate or non-con-

tiguous tract remained open for location and ap-

propriation as though no location of the alleged Her-

cules No. 1 had ever been made."

Which request was refused hy the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit:

Defendants contend that the particular ground in

dispute is one of two or more non-contiguous tracts

embraced within the alleged exterior boundaries of

the alleged Hercules No. 1 location. If you find this

to be true your verdict must be in favor of the de-

fendants."
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Which request was refused by the Coui't and to

which refusal the defendants duly excepted and

which exception Avas allowed by the Court.

Defendants requested the Court to give the Jury

the following instruction, to wit

:

"The burden of proof rests distinctly u])on ])lain-

tiffs to establish by a fair preponderance of the

evidence that the ground covered by their lo(*ation

was open and upappropriated public land at the time

they located ; and the burden of this proof rests up-

on plaintiffs as to each and every piece, parcel and

tract to which they must establish their o\vn title in

order to make good their title to the tract in dispute.

Thus, the burden is not on the defendants to establish

the non-contiguity of their ground. '

'

Which request w^as refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"The evidence shows that the claim marked on

defendants' map as ' Snowhilltop ' is excessive to the

amount of about four acres: I instruct you that

the excess may be appropriated hj another locator,

but to be so appropriated it must be marked on the

ground and it cannot, without the peiinission of the

owners of the claim, be taken from the initial point,

if such initial point is known to the subsequent lo-

cator."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

which exception was allowed by the Court.
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Defendants requested the Court to give the fol-

lowing instruction to the jury, to wit

:

"In appix)priating the excess of a claim such ex-

cess must be taken from that part of the claim wliorc

the location notice shows the excess to be. Thus,

in the case of the Snowhilltop, measuring from the

initial point in a southwesterl}^ direction as indicated

by the notice, 1320 ft., whatever lies beyond that

point must be treated as the excess. No subsequent

locator can arbitrarily stake an excess taking in the

initial point of the prior claim, if such initial point

is known to him."

Which request was refused by the Court and to

which refusal the defendants duly excepted and

w^hich exception was allow^ed by the Court.

Defendants requested the Court to give the jury

the following instruction, to wit

:

"I instruct you that in considering the question

of actual possession of the plaintiffs, if you should

come to the conclusion in your consideration of this

ease that it is necessary to determine such question,

you should consider it in the light of what the prem-

ises are adapted to.

What might be considered evidence of actual oc-

cupancy of a placer mining claim -s^-ould not be so

considered of a town lot or homestead. In the one,

digging shafts, running drifts, and other work neces-

sary or usual on placer mining claim, would be

considered evidence of actual occupancy, while in the

other, erecting a dwelling, raising crops, fencing,

etc., would be considered such evidence. Anything
which tends to show the reduction of the premises
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to the dominion of the claimant along the lines which

the premises are suitable or adapted for would be

considered evidence of actual occupancy.

''The plaintiffs herein claim that they are in the

actual possession of the premises in controversy

by virtue of their location of the ground, and the

markings on the ground and of their being tlie

owners of a tent, in which were stored supplies and

provisions, on the 3d day of November, 1906, it be-

ing the date on which they claim they were forcibly

excluded by the defendants ; that said tent had been

purchased several days before by one J. A. Johnson,

their lessee, fix)m one W. N. Monroe, who formerly

occupied the same.

"If you should find from the evidence that the

lessee of the plaintiff X3urchased such tent (containing

mining tools and provisions and had established

himself in possession of the premises by taking

actual possession of said tent prior to the entrj- of

defendants on the premises, on the 3d day of Novem-

ber, 1906, and on said date was only temporari]\'

absent from the land for a necessary purpose in pur-

suance of his mining upon said premises, then I

charge you that such finding w^ould be evidence of

actual occupancy of the premises by the plaintiffs

at that time.

If, on the other hand, you should find that at the

time of the entry by the defendants on the premises,

the tent referred to w^as still owned by Monroe, and

that the sale to Johnson as claimed by the plaintiffs

had not been consummated, or that the sale had
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been consimimated and Johnson had not taken pos-

session under his purchase prior to the entry of

defendants, or that the defendants ])eaceably and

quietly entered upon the said premises, Johnson was

not at that time an actual occupant of said premises

and the defendants were not intruders, and your

verdict on this point should be for the defendants,

should you consider it necessary to consider this

branch of the case."

Which request was refused by the Court and to

which refusal the defendants then and there excepted,

and which exception was duly allowed by the Court.

That thereupon the jury retired and subsequently

brought in a verdict in favor of plaintiffs.

Plaintiffs' Exhibit **D."

NOTICE OF LOCATION—ASSOCIATION
PLACER MINING CLAIM.

Notice is herebj^ given that the undersigned citi-

zens of the United States have this day located and

claim the following described placer mining ground,

together with all the water and timber rights there-

on, to wit:

Commencing at the initial stake, which is situated

at the South East corner of the Hercules Associa-

tion Placer Mining Claim No. 2; thence in a North

Easterly direction 2640 feet to a stake marking

the north or upper Corner of the claim; thence in a

south easterly direction about 1500 feet to a stake

marking the north east comer of the Hercules As-

sociation Placer mining claim No. 4 and also the

south east corner of this claim; thence in a westerlv
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direction to the place of beginning, the initial stake,

upon which is posted a copy of this notice ; contain-

ing 80 acres and situated on the left limits of New-

ton and Dr,y Creeks, Avhich is a tributary of Snake

Eiver in the Cape Nome Recording and Mining Dis-

trict of Alaska.

This claim shall be known as the Hercules Associa-

tion Placer Mining Claim No. VI.

Located this first day of January, A. D. 1904,

Locators

:

JULIE LOMEN.
LULA BORCHSENIUS.
WM. JOHNSON.
G. J. LOMEN.
CARL J. LOMEN.
E. J. SINNES.

GEO V. BORCHSENIUS.
L. P. ESPE.

Witnesses

:

[Endorsed] : 25476. Hercules Assn. PI. CI. VI.

C. Filed for Record at Request of G. J. Lomen Mar.

26, 1904 at Minutes Past 10 o'clock and Record-

ed in Book 130 page 319 Records Cape Nome Record-

ing District, Alaska, T. M. Reed, Rec. })y W. W. Sale,

Deputy. 3 Folios, 10 Ind., $3.50 Paid.

[Endorsed] : ''D" #1670. Espe et al. vs. Sten-

fjeld et al. Pltffs. Ex. ''D." Feb. 5, 1907. A
McB. Filed in the Oi^ce of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Feb.

5, 1907. Jno. H. Dunn, Clerk. By ,

Deputy.
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Plaintiffs' Exhibit "H."

AMENDED LOCATION NOTICE—HERCULES
NO. 1.

Notice is hereby given that the undersigned citi-

zens of the United States have this da.y made amended

location of and claim the following described placer

mining ground, together with the water rights there-

on, to wit:

Commencing at the initial stake, which is situated

at a point on the tundra between Dry Creek and the

head of Fox Gulch, Cape Nome Recording District,

Alaska, and from which Monument Rock bears North

57° 2V West, Anvil Rock North 38° 51' West, and

Newton 8° 44' West; running thence North 75° 09'

East 2505.5 feet to a stake ; thence in a Northerly di-

rection 2640 feet to a stake near the Northwest cor-

ner of No. 4 on Newton Gulch No. 2; thence in a

westerly direction 2640 feet to a stake at the north

west corner of claim No. 6 on said Newton Gulch;

thence south 2640 feet, more or less, to the place of

beginning, the initial stake, on which is i30sted a copy

of this notice; the ground embraced within said

boundaries embraces the ground heretofore on the

1st day of January, 1904, located as Hercules No. 1

and Hercules No. 6, and shall hereafter l)e known as

Hercules No. 1 Association placer mining claim, con-

taining, after excluding conflict with claim No. 6 on

Newton Gulch No. 2 and Snowhilltop Claim, 160

acres. This amended location is made without

waiver of any previously acquired rights, but for
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the purpose of a more accurate description of the

claim, and for the purpose of embracing and locating

ground within said boundaries that at the date of

said original locations may have been in conflict there-

with or that has since been forfeited or abandoned.

Original locations dated January 1, 1904. Amend-

ed location dated March 14, 1906.

GEO. V. BORCHSENIUS,
E. J. SINNES,
GEO. SENNES,
LOUIS ESPE,
CARL LOMEN,
G. J. LOMEN,

Locators and Successors to Original Locators.

By G. J. LOMEN,
Pro se, and as Agent for Other Locators.

[Endorsed] : 38753. Notice Amended Location

Hercules No. 1. C. Filed for Record at Request

of G. J. Lomen. Nov. 7, 1906, at 20 Minutes Past

3 o'clock and Recorded in Book 169, page 189,

Records Nome Recording District, Alaska. F. E.

Fuller, Rec. By F. R. Cowden, Deputy. 3 Folios,

8 Ind, $3.20 paid. "H" #1670. Espe et al. vs.

Stenfjeld et al. Pltffs. Ex. "H." Feb. 6, 1907.

A. McB.

#1670. Espe et al. vs. Stenfjeld et al. Pltffs.

Ex. "H." Jan. 22, 1908. A. McB. Filed in the

Offir-e of the CJerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome, Feb. 6, 1907. Jno. II. Dunn,
Clerk. By

, Deputy.
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Plaintiffs' Exhibit "E."

This indenture of sub-lease, made this 31st day of

October, 1906, between the Pioneer Mining Company,

a corporation, the party of the first part, and J. A.

Johnson, party of the second part.

WITNESSETH: That, whereas, on the 26th day

of June, 1906, the Pioneer Mining Company, the

party of the first part hereto, as lessee, and the Her-

cules Mining Association, as lessor, made and en-

tered into a certain indenture of lease, in words and

figures as follows:

'

' This indenture, made the 26th day of June in the

year of our Lord one thousand nine hundred and six,

between the Hercules Mining Association, lessors,

and The Pioneer Mining Company, lessee.

Witnesseth : That the said lessors for and in con-

sideration of the rents, royalties, covenants and agree-

ments hereinafter reserved, and by the said lessee

to be paid, kept and performed, have granted, de-

mised, leased and let and b}" these presents do grant,

demise, lease and let imto the said lessee that cer-

tain mine and mining property situated in the Cape

Nome Mining District, District of Alaska, and more

particularly described as follows, to wit: That part

of the Hercules No. One Association Placer Mining

Claim south east of Newton No. 2, lying between

and bounded by the 'North Pole Bench,' the 'Bon

Voyage,' the 'Roosevelt' and the 'Snowhilltop' placer

claims and extending eastwardly 300 feet beyond the

northwest corner of the said North Pole Bench.
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Together with the appurtenances and rights and

privileges to prospect the same for gold, precious

metals and minerals, and to mine and extract the

same, and reduce the same to an,y commercial value.

To have and to hold, unto the said lessee, for the

term of one year from date hereof, expiring at noon

on the 1st day of July, A. D. 1907, unless sooner for-

feited or determined through the violation of any

covenant hereinafter against the said lessee reserved.

Dump may be sluiced out after above date.

And in consideration of the said lease, demise

and privileges, the said lessee does covenant and

agree with the said lessors as follows, to wit

:

To enter upon said mining claim and premises

and work the same mining fashion, in manner neces-

sary to good economical mining, so as to take out

the greatest amount of gold, precious metals and min-

erals possible with due regard to the safety, develop-

ment and preservation of the said premises as a

workable mine.

To work and mine said premises as aforesaid as

steadily and continuously from the date of this lease

as weather and the season of the year will permit.

To keep all sluices, ditches, drains, waterways

and passageway cleared or loose rock and rubbish,

and to do all things necessary to promote the useful-

ness of said mining property as a workable mine, and

to develop the same and do no act thereon during the

term of this lease, which would impede mining opera-

tions or impair the operating condition of said min-

ing claim, and generally to so conduct operations as
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to conform to the laws of the United States and the

District of Alaska, and the local rules and rej:?ula-

tions of miners in said mining district, and to do no

act and suffer no default which might in any manner

involve the said lessor or his ownership in said min-

ing property, in liability of any kind or character.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessors or agent. To not allow or permit any

person or persons, except the said lessee, its agent

or workman, to take or hold possession of said prem-

ises, or any part thereof, under any pretense what-

ever.

To not assign this lease, or any interest there

under and to not sublet the said premises or any

pail thereof, without the written consent of said

lessors.

To pay and deliver to said lessors, as royalty

and rent thirty (30) per cent of all gold, minerals

and precious metals to be extracted from said prem-

ises during said term, of like assay as that retained

by said lessee, at such place as said lessors shall di-

rect, on demand after clean-ups and to allow said

lessors to be present at each and every clean-up, and

to inspect and examine the same.

To deliver up to said lessors the said premises

with the appurtenances and all improvements in

good order and condition, and the mine in all points

ready for continued working (accidents not arising

from negligence alone excusing) without demand or

further notice, on said first day of July, A. 1). 1907,
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at noon, or at any time previous, upon demand for

forfeiture.

Finally, upon the violation or failure to perform

by said leasee, or any person under it, or any cove-

nant or covenants hereinbefore reserved, the term

of this lease, and all the rights and privileges there-

under, shall, at the option of said lessors, expire and

the same and said premises with the appurtenances

shall at once become forfeit to said lessors, and the

said lessors or their agent maj^ thereupon, at the de-

mand of possession in writing to be delivered to said

lessee, or in its absence by posting said demand in

a conspicuous place on said leased premises for the

term of three days, enter upon said premises and

dispossess all persons occupying the same, with or

without force, and with or w^ithout process of law;

or at the option of said lessors, the said lessee and all

])ersons found in occupation may be proceeded

against as trespassers from the beginning of said

term, both as to realty and the metals and minerals

severed therefrom; or as guilty or unlawful de-

tainer.

Each and every clause and covenant of this in-

denture shall extend to the heirs, executors and ad-

ministrators of all parties hereto ; and to the assigns

of said lessors ; and as said lessors may elect to the

assigns of said lessee.
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In witness whereof, the said parties, lessor and

lessee have hereunto set their hands and seals.

HERCULES MINING ASSN. [Seal]

By G. J. LOMEN,
Agent.

PIONEER MINING COMPANY, [Seal]

By JAFET LINDEBERG, Pres.

Signed, sealed and delivered in the presence of":

And whereas, on the 14th day of October, 1906.

the said Hercules Mining Association, in writing,

consented to the said Pioneer Mining Company sul)-

letting the premises leased l)y the foregoing instru-

ment
;

NOW, THEREFORE, in consideration of the sum

of seven hundred and fifty dollars to the Pioneer

Mining Company (the party of the first part herein

named), in hand paid by the said J. A. Johnson, the

second party herein named, the said Pioneer Mining

Company does lease, let and demise to the party of

the second part hereto the premises described in said

lease hereinbefore set forth on the following terms

and conditions:

1. The party of the second part hereto agrees to

enter upon, mine and operate said premises, in strict

accordance with the terms and conditions of said

lease hereinbefore set forth, and to fully and faith-

fully carry out and perform all the covenants and

agreements thereof on the ])art of the lessee therein

agreed to be kept and performed.

2. Said party of the second part hereto agrees

not to assign any interest in this sub-lease or to fur-
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ther sub-let the said premises without the written

consent of the said Pioneer Mining Company.

3. The said party of the second part hereto agrees

in addition to the royalty of 30%, provided in said

lease hereinbefore set forth to be paid to the lessor

therein, to pa}^ and deliver to the Pioneer Mining

Company 15% of the gross amount of gold extracted

from said premises, and to allow the agent, or agents

of the Pioneer Mining Company to be present at each

and every clean-up on said premises and to be pres-

ent and examine and inspect the weighing of the

same.

4. The said party of the second part hereto agrees

to do no rocking on the said ])remises and to only

pan thereon sufficient to detennine the course and

general character of the pay streak.

5. The privilege is granted to the party of the

second x^art hereto to cruise up any dumi3S of pay

gravel that may be extracted from said premises af-

ter the first day of July, 1907, and in accordance with

the terms of said original lease hereinbefore set forth.

In witness whereof, the parties hereto have here-

unto set their hands and seals the day and year first

aliove written.

PIONEER MINING CO. [Seal]

By L. STEVENSON, [Seal]

Witnesses

:

IRA D. ORTON.
IDA Cr. CHAQUETTE.
J. A. JOHNSON.

Agent.
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6. The Pioneer Mining Company agrees to allow

said sub-lessee to take water from their ditch for

sluicing purposes, free of charge, whenever sufficient

water is flowing therein.

PIONEER MINING CO.,

By L. STEVENSON.

United States of America,

District of Alaska,—ss.

This is to certify that on this 31st day of October,

1906, before me, the undersigned, Ida G. Chaquette.

a Notary Public in and for the District of Alaska,

personally appeared the within named J. A. John-

son, one of the parties named in the foregoing instru-

ment, to me personally known to be the identical

person described in and who executed the within in-

strument, and he acknowledged to me that he ex-

ecuted the same freely and voluntarily, for the uses

and purposes therein mentioned.

Also, at the same time and place, before me, ])er-

sonally appeared the within named Louis Stevenson,

Agent for Jafet Lindeberg, one of the parties, named

in the said instrument, and the said Louis Stevenson

acknowledged to me that he signed the name of Jafet

Lindeberg as principal and his own as agent for said

Jafet Lindeberg, and that he did so freely and volun-

tarily for the uses and purposes therein mentioned,

and as the act and deed of said Jafet Lindeberg.

Witness, my hand and notarial seal this 31st day

of October, 1906.

[Notarial Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Pe-

sidtng at Nome.
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If, on account of unavoidable delays through strik-

ing- water in shaft or drift, the lessees herein shall

be delayed in mining the leased premises, an equiva-

lent extension of time will be added to the time of

the lease, not exceeding 3 months.

Nov. 1/06.

HERCULES MINING ASSN.,

By G. J. LOMEN, Agt.

[Endorsed] : "E." #1670. Ep.pe et al. vs. Stenf-

jeld et al., Pltffs. Ex. "E." Feb. 5, 1907. x\. McB.

#1670. Espe et al. vs. Stenfjeld et al., Pltffs. Ex.

'^E." Jan. 20, 1908. A. McB. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Feb. 5, 1907. Jno. H. Dunn,

Clerk. By , Deputy.

Plaintiffs' Exhibit **B."

NOTICE OF LOCATION— ASSOCIATION
PLACER MINING CLAIM.

Notice is hereby given that the undersigned citi-

zens of the United States have this day located and

claim the following described placer mining ground,

together with all the water and timber rights thereon,

to wit:

Commencing at the initial stake, which is .-iiituated

at the north west corner of Creek Claim No. Six (6)

on Newton Gulch No. 2; thence in a north easterly

direction 2640 feet to a stake marking the north west

corner; thence in a southerly direction 2640 feet to

a stake marking the south east comer; thence in a

south westerly direction 2640 feet to a stake marking

the south west corner; thence in a northerly direc-
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tion 2640 feet to the place of beginning, the initial

stake, upon which is posted a copy of this notice

containing 160 acres and situated on said Newton

Gulch and on the left limit of Dry creek, which is a

triJnitary of Snake R river in the Cape Nome Re-

cording and Mining District, District of Alaska.

This claim shall be known as the '

' Hercules Associa-

tion Placer Mining Claim No. 1."

Located this first da.y of January, A. D. 1904.

Locators

:

JULIE LOMEN.
CARL J. LOMEN.
LULU BORCHSENIUS.
WM. JOHNSON.
G. J. LOMEN.
GEO. V. BORCHSENIUS.
E. J. SINNES.
L. P. ESPE.

Witnesses

:

[Endorsed] : 25471. Hercules Assn. PL CI. I. C.

Filed for Record at Request of G. J. Lomen. Mar.

26, 1904, at Minutes Past 10 O'clock and Re-

corded in Book 130, page 314, Records Cape Nome
Recording District, Alaska. T. M. Reed, Rec. By
W. W. Sale, Deputy. 3 Folios. 10 Ind. $3.50 paid.

"B." #1670. Espe et al. vs. Stenfjeld et al., Pltffs.

Ex. ''B." Feb. 4, 1907. A. McB. #1670. Espe

et al. vs. Stenfjeld et al. Pltlfs. Ex. "B." Jan. 21,

1908. A. McB. Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Feb. 4, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.
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Plaintiffs' Exhibit "F" Attached to Plaintiffs' Ex-

hibit **X."

Jeg Per Anti siger at da Rist og jeg var med Ole

Stenfjeld for at Stake grimd omtrent 4 mile Nord

Ost fra Nome, saa satte Stenfjeld ned fire Stake

r

og byggede monmnenter om hver Stake. Jeg saa

ham ikke grave mere jord end for monumenterne

saavidt jeg husker og jeg saa ham ikke vaske jord

paa shovel eller paa anden maade og saa ikke at han

fandt noget Guld. Vi gik hjem saa snart Stenfjeld

var ferdig med at bygge monumenterne ; dette var ved

syv-otte tiden. Jeg har varet med Stenfjeld for at

stake blot en Gang.

Aug. 20, 1907.

PER LARSEN ANTI.

Subscribed and sworn to before me this 20th day

of August, 1907.

[Notarial Seal] G. J. LOMEN,
Notary Public, District of Alaska.

Plaintiffs' Exhibit '*X."

I, Per L. Anti, say : That when Rist and I was with

Ole Stenfjeld to stake ground about four miles north-

east from Nome, Ole Stenfjeld set four stakes and

built monuments around each stake. I did n(^t see

him dig more dirt than for the monuments, so far as

I remember, and I did not see him wash dirt on

shovel or in any other manner, and did not see that

he found any gold. We went home as soon as Stenf-

jeld was ready with building the monuments. This
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was about seven or eight o'clock. I have been with

Stenfjeld to stake only once.

Dated August 20, 1907.

PEK LARSON ANTI.

Subscribed and sworn to before me this 20 day of

August, 1907.

[Seal] G. J. LOMEN,
Notary Public, District of Alaska.

[Endorsed] : Espe vs. Stenfjeld. Marked for

Identification Plaintiffs' Exhibit F. Deposition of

P. L. Anti, August 24, 1907. A. J. Beecher, Notary

Public in and for the District of Alaska. "X."

#1670. Espe et al. vs. Stenfjeld et al., Pltffs. Ex.

"X." Jan. 28, 1908. A. McB. Filed in the Office

of the Clerk of the Dist, Court of Alaska, Second Di-

vision, at Nome. Jan. 28, 1908. Jno. H. Dunn,

Clerk. By , Deputy.

Defendants' Exhibit "4."

LOCATION PLACER CLAIM.
T, the undersigned, having declared my intention

to become a citizen of the United States, have dis-

covered gold in the ground hereinafter described and

hereby claim for placer mining purposes situated on

left limit of Newton Gulch and on the head of Fox

Gulch, a tributary of Otter Creek in the Cape Nome

Recording District of the District of Alaska; this

claim shall be known and called the Eagle Claim said

ground so located named claimed being and is fur-

ther described as follows:

Commencing at initial stake which is posted in the

southwest corner stake and thence running 660 feet
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in the northwesterly direction to NA¥. corner stake

No. 1, which is posted in the point of northwest cor-

ner of the Golden Bull claim, and thence running

uphill 1320 feet in the northeastly direction to the

NE. corner stake No. 2, and thence 660 feet in the

southeastly direction to SE. corner stake which

marked No. 3, and thence running 1320 feet south-

westerly direction to SAV. corner stake which is the

initial stake and place of beginning.

This claim is located on this 15th day of March,

1906. Gold discovered 17th of July, 1905.

Locator

:

JOHN SAXHAUG,
By O. STENFJELD,

Agt.

Witnesses

:

P. L. ANTL
P. A. RIST.

[Endorsed] : 34835. Filed for Record at Request

of P. M. Eide, May 29, 1906, at 30 Minutes Past

10 o'clock and Recorded in Book 157, Page 448,

Records Cape Nome Recording District, Alaska, T.

M. Reed, Rec. By F. R. Cowden, Deputy. 3 Folios.

3 Ind, $2.45. "4" #1670. Espe et al. vs. Stenf-

jeld. Defts. Ex. ''4." Feb. 7, 1907. A. McB.

#1670. Espe et al. vs. Stenfjeld et al. Deft-.

Ex. ^'4." elan. 22, 1908. A. McB. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Feb. 7, 1907. Jno. H.

Dunn, Clerk. By , Deputy.
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Defendants' Exhibit "5."

Know all men by these i)resents : That Jobn Sax-

baug has made, constituted and appointed, and by

these presents does make, constitute and appoint O.

Stenfjeld his true and lawful attorney for him and

in his name, place and stead to locate, stake and re-

cord for him lode claims and placer mining ground

in the Territory of Alaska, U. S. A., and having lo-

cated the same, to bargain, sell, grant, release and

convey the same, entire or in separate parcels, to

make proper deeds, seal, acknowledge and deliver the

same to such persons as his attorney may desire;

hereby giving and granting unto his said attorney

full power and authority to do and perform all and

every act and thing whatsoever requisite to be done

in and about the premises, as fully to all intents and

purposes as he might or could do if personally pres-

ent, hereby ratifying and confirming all that his said

attorney shall lawfully do, or cause to be done, by

virtue of these presents.

Tn Avitness whereof, he has hereunto set his hand

and seal the 15th day of May in the year of our Lord

one thousand nine hundred.

JOHN SAXHAUG. [Seal]

. [Seal]

Signed, sealed and delivered in ])resonce of:

JAMES E. MUKPHY.
W. A. KEENE.

(Revenue stamp 25c, cancelled.)



vs. Louis Espe et al. 181

State of Washington,

County of King,—ss.

This is to certify that on this 15th day of May,

A. D. 1900, before me, James B. Murphy, a notary

public in and for the State of Washington, duly com-

missioned and sworn; personalh^ came John Sax-

haug, to me known to hQ the individual described in

and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed, for the uses

and purposes therein mentioned.

Witness my hand and official seal, the day and year

in this certificate first above written.

JAMES B. MURPHY,
Notary Public in and for the State of Washington,

Residing at Seattle, Wasli.

[Endorsed] : 34804. Special Power of Attorney,

Mining, from John Saxhaug to . Dated

,
189— . State of , County of , ss.

Filed for Record at Request of O. Stenfjeld, May
25, 1906, on the day 189—, at 55 Min-

utes Past 4 P. M. and Recorded in Volume 152 of

, Page 332, Records of , County .

T. M. Reed, County Auditor. By W. W. Sale,

Deputy. 3—3—$2.45. ''5." #1670. Espe et al.

vs. Stenfjeld et al. Defts. Ex. "5." Feb. 7, 1907.

A. McB.

#1670. Espe et al. vs. Stenfjeld et al. Defts. Ex.

"5." Jan. 22, 1908. A. McB. Filed in the Office
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of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Feb. 7, 1907. Jno. H. Dunn,

Clerk. By , Deputy.

Defendants' Exhibit "2."

#24725.

PLACEK LOCATION NOTICE—BENCH
CLAIM.

We, the undersigned, citizen of the United States,

hereby claim by right of location for mining pur-

poses forty (40) acres of ground situated and lying

on left limit of Gulch Claim No. 6, on Newton Gulch

No. 2 near mouth, a tributary of Dry Creek, in Nome

Mining District, District of Alaska, and is described

as follows:

Commencing at initial stake, the N. W. corner,

post No. 1 and running 132 feet in southwesterly

direction along left limit line of Gulch Claim to

S. W. corner, post No. 2 ; thence at a right angle in

a southeasterly direction 660 feet to lower center,

post No. 3 ; thence continuing in same direction 660

feet to S. E. corner post No. 4 ; thence at a right angle

in northeasterly direction 1320 feet to N. E. corner

post No. 5, thence at a right angle in northwesterly

direction 660 feet, to upper center post No. 6 ; thence

continuing in same direction 660 feet to N. W. cor-

ner post No. 1, the initial stake and where a copy

of this is posted. This claim has been staked Feb.

1900, and rec. March, 1900, by G. A. Abel and M.

Humel, but for non-performance of assessment work,



vs. Louis Espe et al. 183

as required b^^ law, pro amio 1.903 lapsed back to pub-

lic domain.

This mining claim shall be known as the Snow-

hilltop Bench. Located Januar}^ first, 1904.

H. J. HILLMAN,
GUSTAF J. NASBY,

Locators.

Filed for record at request of H. L. Hillman.

Jan. 1, 1904, at 9 o'clock. T. M. Reed, Recorder.

W. W. Sale, Deputy. (Vol. 133, page 268.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-officio recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of Instru-

ment numbered 24725, the same being Placer Loca-

tion Notice, Bench Claim known as the Snowhilltop

as the same appears of record in Volume 133 at page

268 thereof, of the records of my office.

Witness my hand and the seal of the said ofhco

this 6th day of February, 1906.

[Seal of U. S. Commissioner.]

F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

[Endorsed] : Snowhilltop ''2." #1670. Espe et

al. vs. Stenfjeld et al. Defts. Ex. ''2." Fel). 7, 1907.
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A. McB. #1670. Espe et al. vs. Stenfjeld et al.

Defts. Ex. ''2." Jan. 24, 1908. A. McB. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Feb. 7, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

Defendants' Identification "15."

This indenture, made the 27th day of September,

in the year of our Lord one thousand nine hundred

and six, between H. L. Hillman, Gustaf J. Nasby,

M. A. Humel and G. A. Abel, lessors, and E. E. Jor-

dan, lessee.

Witnesseth : That the said lessors, for and in con-

sideration of the rents, royalties, covenants and

agreements hereinafter reserved, and by the said •'::'-

see to be paid, kept and performed, have granted, de-

mised, leased and let, and by these presents do grant,

demise, lease and let unto the said lessee the easterly

500 feet off that certain mine and mining property

situated in Cape Nome Mining District, District of

Alaska, and more particularly described as follows,

to wit: The "Snowhilltop" Claim, said 500 feet par-

alleling Newton Creek No. 2, together with the ap-

purtenances, and rights and privileges to prospect

the same for gold, precious metals and minerals, and

to mine and extract the same, and reduce the same

to any commercial value.

To have and to hold, unto the said lessee, for the

term of two years from date hereof, expiring at noon

on the 27th day of September, A. D. 1908, unless

sooner forfeited or determined through tlie viola-



vs. Louis Espe et ah 185

tion of any covenant hereinafter against the said les-

see reserved.

And in consideration of the said lease, demise and

privileges, the said lessee do covenant and agree with

the said lessor as follows, to wit:

To enter upon said mining claim and premises and

work the same mining fashion, in manner necessary

to good, economical mining, so as to take out the

greatest amount of gold, precious metals and min-

erals possible, with due regard to the safet}^, develop-

ment and preserv^ation of the said premises as a

workable mine commencing within ten days from

date, and to sink at least two shafts to bedrock with-

out delay.

To work and mine said premises as aforesaid as

steadily and continuously from the date of this lease

as weather and the season of the year will permit.

No rocking shall be done on said premises without the

written consent of lessors.

To keep all sluices, ditches, drains, waterways and

passageways cleared of loose rock and rubbish, and

to do all things necessar}^ to promote the usefulness

of said mining property as a workable mine, and

to develop the same and do no act thereon during

the tei*m of this lease, which would impede mining

operations or impair the operating condition of said

mining claim, and generally to so conduct operations

as to conform to the laws of the United States and

the District of Alaska, and the local rules and regula-

tions of miners in said mining district, and to do no

act and suffer no default which might in any man-
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iier involve the said lessor or his ownership in said

mining property, in liability of any kind or char-

acter.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessors or agent. To not allow or permit any

person or persons, except the said lessee, agent or

workman, to take or hold possession of said prem-

ises, or any part thereof, nnder any pretense what-

ever.

To not assign this lease, or any interest thereun-

der, but may sublet the said premises or any part

thereof, without the written consent of said lessors,

notifying lessors of any subletting.

To pay and deliver to said lessors, as royalty and

rent 25 per cent during the first year of said term

and 33I/3 per cent thereafter of all gold, minerals and

precious metals to be extracted from said premises

during said term, of like assay as that retained ])y

said lessee, at such place as said lessors shall direct

on demand after cleanups, and to allow said lessors

to be present at each and every cleanup, and to in-

spect and examine the same.

To deliver up to said lessors the said premises with

the appurtenances and all improvements in good or-

der and condition, and the mine in all points ready

for continued working (ac('idents not arising from

negligence alone excusing) without demand or fur-

ther notice, on said 27th day of September, A. D.

1908, at noon, or at any time previous, upon demand

for forfeiture.
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Finally, upon the violation or failure to perform

by said lessee, or any person under them, of any

covenant or covenants hereinbefore reserved, the

term of this lease, and all the rights and privileges

thereunder, shall, at the option of said lessors, ex-

pire and the same and said premises with the appur-

tenances shall at once become forfeit to said lessors,

and the said lessors, or their agent may thereupon,

at the demand of possession in writing to be deliv-

ered to said lessee, or in their absence by posting

said demand in a conspicuous place on said leased

premises for the term of three days, enter upon said

premises and dispossess all persons occupying the

same, with or without force, and with or without

process of law ; or, at the option of said lessors, the

said lessee and all persons found in occupation may

be proceeded against as trespassers from the begin-

ning of said term, both as to realty and the metals

and minerals severed therefrom ; or as guilty of un-

lawful detainer.

Each and every clause and covenant of this in-

denture shall extend to the heirs, executors and ad-

ministrators of all parties hereto, and to the assigns

of said lessors; and as said lessors may elect to the

assigns of said lessee.



188 01c Stenfjeld ct ah

In witness whereof, the said parties, lessors and

lessee have hereunto set their hands and seals.

H. L. HILLMAN. [Seal]

G. J. NASBY. [Seal]

M. A. HUMEL. [Seal]

G. A. ABEL, [Seal]

By G. J. LOMEX,
Her Attorney in Faot.

E. R. JORDAN. [Seal]

Signed, sealed and delivered in the presence of:

[Endorsed] : Mining Lease with Right to Pur-

chase from H. L. Hillman et al. to E. R. Jordan.

Dated Sept. 27th, 1906. "15." #1670. Espe et

al. vs. Stenfjeld et al., Dcfts. Ident. ''15." Jan.

27, 1908. A. McB. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division at

Nome. Jan. 27, 1908. Jno. H. Dunn, Clerk. By

, Deputy.

Defendants' Exhibit "3."

#24383.

NOTICE OF LOCATION—PLACER CLALM.
Notice is hereby given that I, the undersigned, a

citizen of the United States of America, having com-

plied with the requirements of the Revised Statutes

of the United States, and all local customs, rules and

regulations, and having on this 8 day of Sep., 1903,

discovered gold within the limits of the ground here-

inafter described, claim by virtue of said discovery

and location as placer mining ground, the following

described premises, situate, lying and being in the



vs. Louis Espe et at. 189

District of Alaska, in the Nome Mining District, on

what is known to me as Newton Guh:-h N. 2 Creek,

a tributar}^ of Dry, tlie said mining claim being and

lying within the following described lines, to wit:

Beginning at my initial stake, or place of begin-

ning, where the original copy of this notice is posted,

which stake is situated at the N. E. corner end of the

said claim, and as follows with reference to the nat-

ural objects, or permanent monuments, viz: Second

tier of Benches of No. 3 Newton Gulch #2 and fun-

ning from said initial stake in N. E. direction 1320

feet to a stake marked Claim No. 1 cornernumber one

;

thence at right angles in an S. E. direction 132. feet

to a stake marked Claim No. 2 corner number two

;

thence at right angles in an S. W. direction 1320 feet

to a stake marked 3 end. Claim No. ; thence in

a straight line in an N.W. direction 1320 feet to a stake

marked Claim No. 4, corner number four; thence at

right angles in an direction feet to a stake marked

Claim No. 5, coi'uer number five ; thence at right di-

rection to the initial stake or place of beginning.

This ground is marked by 7 monuments.

The area within the said lines being in shajje a paral-

lelogram, and in extent 40 acres, my intent and pur-

pose being to locate and claim the ground for mining

of the aforesaid creek, together with feet on each side

of center, commencing at and extending from my

initial stake feet stream.
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This claim shall ])c known as Mercy GroUp placer

mining claim on Nutan Gulch #2 Creek. Located

the 8 day of Sep., 1903.

Locators

:

M. COLLINS.
A. E. COLLINS.

Witnesses

:

THOMAS DINGWALL.

Filed for record at request of M. Collins, Dee. 4,

1903, at 1 :25 P. M. T. M. Reed, Recorder. AV. W.

Sale, Deputy. (Vol. 133, page 156.)

[Endorsed] :
" 3. " # 1670. Espe et al. vs. Stenf

-

jeldetak Defts. Ex. ^'3.'" Feb. 7, 1907. A McB.

#1670. Espe et al. vs. Stenfjeld et al. Defts. Ex.

*'3." Jan. 24, 1908. A. McB. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Feb. 7, 1907. Jno. H. Dunn, Clerk

By , Deputy.

Defendants' Exhibit "6."

This is to certify that the undersigned have this

11th da.y of December, 1906, posted and hereby

claim by this amended location notice and certificate

all that part of what was formerh' known as the

Parkland Bench Claim, and since known as tlie

Eagle Bench Claim, situated at the head of Fox

Gulch, a tributary of Otter Creek, and about 3,000

feet southeasterly from the confluence of Newton

Gulch No. 1 and Newton Gulch No. 2 in the Cape

Nome Mining District, District of Alaska, to wit:

Beginning at tlie initial and southwest corner
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stake, which is identical with the original southwest

corner; running thence N. 11° 8' W. 83-1.7 feet to

the northwest corner which is identical with the

original northw^est corner, whence the discovery

shaft of Ole Stenfjeld made in July, 1905, bears S.

42° 48' E. 345.6 feet; thence N. 66° 36' E. 490.4 feet

to the intersection with the west sideline of the

Homestake Group claim, and northeast corner;

thence S. 20° 10' W. 356.3 feet to the southwest

corner of the Homestake Group; thence S. 13° 36'

E. 110 feet to the northwest corner of the North

Pole Claim; thence S. 16° 47' W. 583.3 feet along

the west side line of the North Pole Bench Claim

to the intersection of the original south boundary

line of the Eagle Claim, being the southeast corner

of this amended location ; thence S. 58° 14' W. 27.6

feet to the initial stake and place of beginning,

where a copy of this notice is posted, containing

4,797 acres, variation 20° 00' E.

This amended location notice is made without

waiver of a]iy rights acquired under the original lo-

cation notices of the Parkland and Eagle locations,

and is made for the purpose of abandoning all

ground embraced within said locations conflicting

with and overlapping the North Pole Bench Claim

and the Homestake Group Claim and for an}' and

all purposes for which an amended location can be

had. This claim shall be known as the Eagle
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Claim. Date of amended location, December 11th,

1906.

Owners and Locators:

OLE STENFJELD,
P. M. EIDE,

JOHN SAXHxYUG,
By OLE STENFJELD,

Agent.

[Endorsed] : 39082. Filed for record at request

of Olc Stenfjeld Dec. 11, 1906, at 30 minutes past

1 o'clock and recorded in book 169, page 259, Rec-

ords Cape Nome Recording District, Alaska. F. E.

Fuller, Rec. By F. R. Cowden, Deput}^ 3 Folios.

5 Ind. $3.75 paid. "6." # 1670. Espe et al. vs.

Stenfjeld et al. Feb. 7, 1907. Defts. Ex. ''6."

A. McB.

# 1670. Espe et al. vs. Stenfjeld et al. Defts.

Ex. ''6." Jan. 22, 1908. A. McB. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Feb. 7, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

Defendants' Exhibit "N."

This indenture, made the 31st day of October, in

the year of our Lord one thousand nine hundred

and six, between John Saxhaug and P. M. Eide, of

Nome, Alaska, lessors, and H. A. McLaughlin, of

the same place, lessee:

AVitnesseth : That the said lessors, foi and in con-

sideration of the rests, royalties, covenants and

agreements hereinafter reserved and by the said

lessee to be paid, kept and performed, have granted,
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demised, leased and let, and by these presents do

grant, demise, lease and let unto the said lessee, that

certain mine and mining property situated in the

Cape Nome Mining District, District of Alaska, and

more particularly described as follows, to wit:

The Eagle Placer Mining Claim, situated at the

head of Fox Gulch, a tributary of Otter Creek, a

tributary of Nome River, as described in the re-

corded location certificate of John Saxhaug, to-

gether with the appurtenances, and rights and priv-

ileges to prospect the same for gold, precious metals

and minerals, and to mine and extract the same, and

reduce the same to any commercial value.

To have and to hold, unto the said lessee, for the

term of ten (10) months from date hereof, expiring

at noon on the 1st day of September, A. D. 1907, un-

less sooner forfeited or determined through the vio-

lation of any covenant hereinafter against the said

lessee reserved.

And in consideration of the said lease, demise and

privileges, the said lessee does covenant and agree

with the said lessors as follows, to wit

:

To enter upon said mining claim and premises

and work the same mining fashion, in manner nec-

essary to good, economical mining, so as to take out

the greatest amount of gold, precious metals and

minerals possible, with due regard to the safet\', de-

velopment and preservation of the said premises as

a workable mine; to take possession immediately

and to commence mining operations thereon not

later than November lOtli, 1906,
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To work and mine said premises as aforesaid as

steadil.y and continuously from the said date as

weather and the season of the j^ear will permit.

To keep all sluices, ditches, drains, waterways and

passageways cleared of loose rock and rubbish, and

to do all things necessary to promote the usefulness

of said mining property as a Avorkable mine, and to

develop the same and do not act thereon during the

term of this lease, which would impede mining opei--

ations or impair the operating condition of said

mining claim, and generally to so conduct opera-

tions as to conform to the laws of the United States

and the district of Alaska, and the local rules and

regulations of miners in said mining district, and to

do no act and suffer no default which might in any

manner involve the said lessors or their ownership

in said mining property, in liability of any kind or

character.

It is agreed that in the event lessee is enjoined

from working and operating said demised premises

for more than one month during the life of this

lease by an order issued out of a court of competent

jurisdiction, then this lease shall be extended for a

period corresponding to the ijeriod lessee has lost

by reason of such injunction.

Lessee further agrees not to recognize any other

claimants to said demised premiess except lessors

and further covenants and agrees:

To not locate or record said mining property, or

allow the same to be recorded by anyone, except the

said lessors or agent. To not allow or permit any
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person or persons, except the said lessee, his agent

or workman, to take or hold possession of said

premises, or any part thereof, under any pretense

whatever.

To not assign this lease, or any interest there-

under, and to not sublet the said premises or any

part thereof, without the written consent of said

lessors.

To pay and to deliver as royalty and rent to

lessor John Saxhaug twenty-two and one half

(221/4%) per cent, and to lessor P. M. Eide ten

(10%) per cent, in all 321/2 %r of all gold, minerals

and precious metals to be extracted from said

premises during said term, of like assay as that re-

tained by said lessee, at such place as said lessors

shall direct, to give said lessors or their agents free

access to all parts of said claim for the purposes of

inspection and panning; to use no rocker and to do

no underground sluicing, to notify lessors or clean-

ups and to allow said lessors to be present at each

and every cleanup, and to inspect and examine the

same.

To deliver up to said lessors the said premises

with the appurtenances and all improvements, ex-

cept as hereinabove reserved, in good order and con-

dition, and the mine in all points ready for con-

tinued working (accidents not arising from negli-

gence alone excusing) without demand or further

notice on said 1st day of September, A. D. 1907, at

noon, or at any time previous, upon demand for for-

feiture.
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Finally, upon the violation or failure to perform

by said lessee or any person under liiin, of any cove-

nant or covenants hereinbefore reserved, tlie term

of this lease, and all the rights and privileges there-

under, shall, at the option of said lessors, expire

and the same and said premises with the appurte-

nances shall at once become forfeit to said lessors,

and the said lessors or their agent may thereupon,

at the demand of possession in writing to be deliv-

ered to said lessee, or in his absence b}^ posting said

demand in a conspicuous place on said leased prem-

ises for the term of three days, enter upon said

premises and dispossess all persons occupying the

same, with or without force, and with or Avithout

process of law ; or, at the option of said lessors, the

said lessee and all persons found in occupation may

be proceeded against as trespassers from the be-

ginning of said term, both as to realty and the

metals and minerals severed therefrom ; or as guilty

or unlawful detainer.

Each and every clause and covenant of this in-

denture shall extend to the heirs, executors and ad-

ministrators of all parties hereto; and as the as-

signs of said lessors and as said lessors may elect to

the assigns of said lessee.
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In witness whereof, the said parties, lessors and

lessee have hereunto set their hands and seals in

triplicate.

JOHN SAXHAUG, [Seal]

By OLE STENFJELD, [Seal]

His Attorney in Fact. [Seal]

P. M. EIDE, [Seal]

H. A. McLaughlin. [Seai]

Signed, sealed and delivered in the presence of:

C. M. THULAND.

[Endorsed] : Mining Lease from John Saxhaug

and P. M. Eide to H. A. McLaughlin. Dated Oct.

31st, 1906. "N." #1670. Espe et al. vs. Stenf-

jeld et al., Pltffs. Ident. "N" Feb. 8, 1907. A.

McB. # 1670. Espe et al. vs. Stenfjeld et al.

Defts. Ident. "N " Jan. 22, '08. A. McB.

# 1670. Espe et al. vs. Stenfjeld et al. Defts.

Ex. ''N.'' Jan. 22, '08. A. McB. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome, Feb. 8, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

Plaintiffs' Exhibit '*W."

In the District Court for the District of Alasl-a,

Second Division.

No. 1670.

LOUIS ESPE et al.,

vs.

OLE STENFJELD et al.,

Plaintiffs.

Defendants.
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Affidavit of Ole Stenfjeld.

United States of America,

District of Alaska,—ss.

Ole Stenfjeld, being first duly sworn, on his oath

deposes and says : I am one of the defendants in the

above-entitled action. On March 22d, 1907, at Una-
lakleet, Alaska, in the presence of affiant J. M.

Johanson, Thomas A. Power, and Charles Smith,

Per L. Anti signed the statement hereto attached

and marked Exhibit "A." That said Per L. Anti

is a Lapp and an old man, who speaks only his

mother-tongue, Lappish, and very little Norwegian

or English, but does not speak or understand Swed-

ish. That Axel E. Karlson, who attempted to in-

terview Anti regarding the Parkland location, is a

Swede, and that Anti informed me that he could not

answer the questions put to him by said Karlson, be-

cause he did not understand the questions put to

him. That before signing the attached state-

ment the contents thereof were fully interpreted to

him in Lappish by J. M. Johanson, of, Unalakleet

who speaks both Lappish and English fluently.

That P. L. Anti was at all times ready and willing

to swear to the truth of said statement, but that no

notary or other person authorized to administer an

oath could be found at Unalakleet or at an}' other

point nearer than St. Mi('haels. That I wired the

circumstances to C. M. Thuland, at Nome, and was

instructed to have Anti sign the statement, which I
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did, and that I immediately forwarded same by reg-

istered mail to C. M. Tliuland, Nome, Alaska. That

the attached statement is the statement signed by

Anti as aforesaid after, being typewritten by the U.

S. Signal Service operator at Unalakleet, Alaska.

OLE STENFJELD.

Subscribed and sworn to before me this 12th day

of April, 1907.

[Notarial Seal] C. M. THULAND,
Notary Public.

Exhibit *'A" [Attached to Affidavit of Ole Sten-

fjeld].

Unalakleet, Alaska, March 22nd, 1907.

I, Per L. Anti, having been duly interpreted by

J. M. Johansen, do say: I came to Nome, Alaska,

from Seattle, Washington, on or about June four-

teenth nineteen hundred and five on steamship

Victoria together with Ole Stenfield and Per A.

Rist. Rist and I lodge with Ole Stenfjeld at his

house at Belmont Point Nome, Alaska. On or

about July seventeenth, nineteen hundred and five,

in the forenoon Per A. Rist and I started out with

said Ole Stenfjeld up Dry Creek to the hill-sides be-

tween Newton Gulch No. 2, and Otter Creek. Per

A. Rist carried a bag containing a coffee pot, coffee,

lunch and a small ax. I carried a short handle

shovel. AVe examined the ground on the said hill-

side that sloped northerly to Newton Gulch and the

hillsides that slopes southerlj^ to Otter Creek for

vacant ground to locate and stake for mining pur-

poses. We examined the grounds and stakes care-
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fully as near as we could in order not to stake

ground that had been staked or located before. At

noon-time we cooked coffee and had lunch about

four or five hundred feet south of Newton Gulch.

In the afternoon of the same day we staked and

located the "Parkland Placer Claim." The said

Ole Stenfjeld then and there wrote out the location

notice and cut stakes out of the willows on the

ground and placed stakes on each of the four cor-

ners, and marked the boundaries of the said Park-

land Placer claim, also placed a sod monument on

each of the said corners of said claim. On or about

five or six o'clock we made fire, cooked coffee and

had lunch. Rist and I stood by the fire place when

Stenfjeld dug a small hole in the ground and

panned out of the dirt on the shovel and found

colors of gold. On or about nine or ten o'clock P.

M. of the same day we all returned to our home at

Belmont Point, Nome, Alaska.

The first or second day after we had started the

said Parkland Placer claim Stenfjeld left home

with a gold pan to prospect said Parkland placer

claim we had previously staked. On his return

later in the day he reported having found gold on

the said Parkland placer claim.

Signed,

PER LARSEN ANTI.
Signed and interpreted in the presence of :

THOMAS A. POWER.
CHARLES SMITH.



vs. Louis Espe et al. 201

[Endorsed]: No. 1670. In the United States

District Court for the District of Alaska, Second

Division. Louis Espe et al., Plaintiffs, vs. Ole Sten-

fjeld et al., Defendants. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Affidavit of O. Stenfjeld. Apr. 13, 1907.

Jno. H. Dunn, Clerk. By , Dejj-uty.

John Rustgard and C. M. Thuland, Attorneys for

Defendants, Nome, Alaska. Received a Copy of the

Within Affidavit this 13th day of April, 1907. G. J.

Lomen, Attorney for Plaintiffs. #1670. "W"
Espe et al. Pltffs, Ex. "W" Jan. 28, 1908. A. McB.

Plaintiffs' Exhibit ^*Y."

#14714.

KNOW ALL MEN BY THESE PRESENTS:
That I, Hanny Carlson, the undersigned citizens of

the United States, residence of Nome, Alaska, hav-

ing complied with the provisions of Chapter 6, Title

XXXII of the Revised Statutes of the United

States and with the local customs, laws and regula-

tions, claim by right of discovery and location as a

placer claim the following described premises, situ-

ate, lying and being in the Cape Nome Recording &
Mining District, District of Alaska, to wit

:

Commencing at the initial stake upon Avhich my
location notice is posted, running thence 66 feet in

a northeasterly direction to stake No. 2, thence 1320

feet in a southeasterly direction to stake No. 3,

thence 660 feet in a southwesterly direction to stake

No. 4; thencre 1320 feet in a northwesterly direction

to stake No. 1 the place of beginning.
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This claim shall be known as the "Peluck Money"

claim and is situated on the tundra and bounded on

the north hy claim No. 3, Second Tier, Left Limit

of Newton Gulch No. 2, said claim was located on

the 10th day of February A. D. 1902.

Date of certificate Feb'y. 10th, A. D. 1902.

HANNY CARLSON.
Attest: NELLIE STOREY.

Piled for Record 3 :27 P. M. April 21, 1902, Re-

quest of Lars Gunderson. T. M. Reed, Recorder.

E. Whittard, Deputy. (Vol. 103, page 478).

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of In-

strument numbered 14714, the same being location

notice of "Peluck Money" Placer Mining Claim,

left limit of Newton Gulch No. 2, as the same ap-

pears of record in Volume 103, at page 478 thereof,

of the records of my office.
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Witness my hand and the seal of the said office

this 17 day of January, 1908.

[Recorder's Seal] F. E. FULLER,
Recorder.

[Endorsed] : "Y." #1670. Espe et al. vs. Sten-

fjeld et al. Pltffs. Ex. "Y." Han. 28, 1908. A.

McB. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jan.

28, 1908. Jno. H. Dunn, Clerk.
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[Order Settling Bill of Exceptions.]

The foregoing bill of exceptions having been ex-

amined by me and found to be true and correct is

hereby signed, settled and allowed as such.

Done in open court this 18th day of June, 1908.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1670. District Court, District

of Alaska, 2d Division. Louis Epse et al. vs. Ole

Stentj eld et al. 2d Division. Settled Bill of Excep-

tions. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jun.

18, 1908. Jno. H. Dunn, Clerk. By ,

Deputy. McB.

In the District Court for the District of Alaska,

Second Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SIN-

NES, GEORGE V. BORCHSENIUS, G. J.

LOMEN, CARL J. LOMEN and J. A. JOHN-
SON,

Plaintiffs,

vs.

OLD STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN and JOHN SAXHAUG,

Defendants.
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Assignment of Errors.

Come now the above-named defendants, Ole Sten-

fjeld, John Saxhaug, Harry McLaughlin and Con

Sullivan, and assign the following errors as having

been committed by the above-entitled Couii: on the

trial and in the pix)ceedings in said action, upon

which errors the said defendants intend to, and do,

rely in the prosecution of the writ of error in the

above-entitled cause:

I.

The Court erred in overruling defendants' objec-

tion to the question "What did they tell you?" asked

of plaintiffs' witness Louis Espe, which objection

and ruling of the Court were as follows, to wit

:

"What did they tell you?

Mr. THULAND.—We object to what they toW

him.

Mr. LOMEN.—I expect to follow it up by testi-

mony of Mr. Sutton that they had made dis'covery

there and informed Mr. Espe.

The COURT.—Overruled then; we will strike it

out if

—

Mr. RUSTGARU.—The question is a matter of

law and might as well be settled now, whether or not

the fact that he might have heard about a discovery

is sufficient to enable him to take advantage of tliat

discovery, not liaving seen it himself.

The COURT.—They say they will follow it up

by proving by Mr. Suttwn.

Mr. RUSTGARI).—That's not the question ; there

is not doubt they could produce a good many people
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but whether they could take the advantage of some-

body else's discovery without having personal actual

observation.

The COURT.—Well, they will show that it was

authentic infomiation, but to make it authentic they

will have to produce the other men.

Mr. RUSTGAED.—That raises just exactly the

question which I take issue with counsel on, and that

is this : Can you have the right to appropriate the

discovery of another person who had once owmed the

claim, without having seen that discovery yourself?

AVe realize that where one has discovered a lode or

ledge in the claim and another person comes along

and sees that lode exposed, he may appropriate sucli

discovery—it becomes a new discovery as to him.

The COURT.—The objection is overruled.

To which the defendants then and there excepted

and which exception was duly allowed by the Court.

A. He told us he had discovered gold on the frac-

tion betT\'een 5 and 6 on Newton No. 2."

II.

The Court erred in sustaining the plaintiffs' ol)-

jection to the following question asked on cross-ex-

amination of plaintiffs' mtness Louis Espe ]\v the

defendants, which question objection and ruling were

as follows, to wit

:

Q. ''Now, do you know anything about the exis-

tence, of your own knowledge, or a fraction between

5 and 6 on Newton No. 2 ?

Mr. WOOD.—Objected to as incompetent, irrele-

vant and immaterial, not proper cross-examination

and matter of defense entirely.
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Mr. RUSTGARD.—The burden is undoubtedly,

under the authorities, upon plaintiffs to prove that

their ground was vacant when they located. There

may be presumptions arising imder certain condi-

tions that the ground was vacant where they located.

Now, then, haven't we the right under such circum-

stances on crOvSS-examination to show by this witness

that at the particular place where he made his dis-

coveries the ground was not open, and if he did not

make the discoveries on open ground he had no

rights whatever?

The COURT.—Not unless he has testified concern-

ing the Fraction, no, not on cross-examination, the

door is not open to introduce evidence as to whether

the ground was vacant or not ; the ground for cross-

examination has not been laid out,—the objection is

sustained.
'

'

III.

The Court erred in sustaining plaintiffs' objection

to the following question asked by defendants'

counsel of plaintiffs' witness Louis Espe , which

question, objection and ruling were as follows, to wit

:

*

'Q Isn 't it a fact that the agreement was to stake

six or seven 160-acre tracts?

Mr. WOOD.—Objected to.

The COURT.—Sustained."
IV.

The Court erred in sustaining plaintiffs' objection

to the following question asked by defendants'

counsel of plaintiff's' witness Louis Espe on cross-

examination, which question, objection and ruling

were as follows, to wit:
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**Q. You were on the ground in jDursuance of the

agreement betT^^een the parties, members of this

association, at that time that you should stake six or

seven 160-acre tracts %

Mr. WOOD.—Objected to as incompetent and irre-

levant.

The COURT.—Sustained, don't follow that any

further. '

'

V.

The Court erred in sustaining iDlaintiffs' objection

to the following question asked by defendants^

counsel of plaintiffs' witness Louis Espe on ^ross-

examination, which question, objection and ruling

were as follows, to wit

:

''Q. Do you know where the initial stake of the

Showhilltop w^as standing ?

Mr. WOOD.—Objected to for the reason that it

assumes the existence of the Snowhilltop.

The COURT.—Sustained."

VI.

The Court erred in sustaining plaintiffs' objection

to the follo\\4ng offer and request for right to cross-

examine made by the defendants during the cross-

examination of plaintiif ' witness Louis Espe, which,

offer, objection and ruling were as follows, to wit

:

"Mr. RUSTGARD.—Defendants offer to show hy

the cross-examination of this witness that ho and

the other locators of the Hercules No. 1 at tlie time

of the alleged location of said claim, knew that the

following claims as designed on defendants' map, to

wit: Snowhilltop, Catherine or Blackjack, :Mercy

or Collins, No. 4, No. 5, No, 6 and No. 7 on Newton
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No. 2, North Pole, Homestakc Group, Roosevelt,

Happy Bench, Bon Voyage and Golden Calf were

prior valid and subsisting locations at the time the

Hercules was located.

Mr. LOMEN.—This is objected to as irrelevant,

incompetent and inunaterial and based upon facts not

already in evidence, and not ])roper cross-examina-

tion.

The COURT.—Sustained."

VII.

The Court erred in sustaining plaintiffs' objection

to the following offer made b.y defendants upon the

cross-examination of Louis Espe, as witness for

plaintiffs, which offer, objection and ruling were as

follows, to wit:

"Mr. RUSTGARD.—We now make the following

offer in writing: Defendants offer to show by the

cross-examination of this witness that he never until

this time lay claim to any right to Hercules No. 1 l)y

reason of any discovery on No. 6 on Ne^\i:on No. 2,

nor by virtue of the discover}^ by Sutton, and that he

has never, prior to the commencement of this action,

adopted such discovery as his or based any location

upon them, or either of them.

Mr. WOOD.—Objected to as incompetent, imma-

terial and irrelevant.

The COURT.—AVe sustain the objection."

VIII.

The Court erred in sustaining plaintiffs' objection

to the following offer and request made during the

cross-examination of plaintiffs' witness Louis Espe,
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whidi offer, objection and ruling were as follows,

to wit:

''Mr. EUSTGARD.— (In writing). We offer

to show by cross-examining this witness that on the

same night at the same time that the Hercules No. 1

was located this witness and his associates located

six or seven other association claims ; that said claims

were contiguous to each other and to the alleged

Hercules No. 1, and covered ground which the

locators thereof knew to have been covered b}" a

multitude of prior mining locations ever since 1898

and 1899 ; that many of the association claims located

on the morning of January 1st, 1904, embraced

various valid mining claims then being worked and in

the actual possession of others and including cabins,

houses and tents, then, to the plaintiffs' knowledge,

owned and occupied by others. Defendants offer

such evidence by way of cross-examination of this

witness for the purpose of showing:

First. That the alleged Hercules No. 1 was not

staked in good faith.

Second. That the location of the said Hercules

No. 1 was in pursuance of a general scheme or plan,

I^reviously conceived, and at this time carried out, to

cover with placer locations of the maximum dimen-

sion extensive tracts of the most valual)le and best

known placer ground in the Cape Nome Mining

District with a view of thus acquiring fractions which

might afterwards be found to exist between ])rior

and subsisting location, and with a view of levying

blackmail on legitimate miners and 2)rospectors.
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Third. That ph\intiffs did not at the time of the

alleged location of tlio alleged Hercules No. 1 claim

care Avhether the same embraced ground previously

located and then belonging to others or not.

Fourth. That plaintiffs knew at the time of the

alleged location of the alleged Hercules No. 1 that

only small fractions, if any, within the exterior lines

were open to location.

Fifth. Tliat the plaintiff made the alleged loca-

tion of the said Hercules No. 1 with a view of thereby

acquiring title to such fractions as might afterwards

be found to exist between the prior valid locations.

Sixth. That the exterior boundaries of the alleged

Hercules No. 1 as marked on the ground did not

represent what the locators thereof in truth believed

w^as their rightful property.

Seventh. That the said alleged claim was located

Avith the full knowledge on the part of these locators

that its corner monuments were placed upon and its

lines thrown across the ground not vacant or open

for location.

Eighth. That the excess of the area embraced

within the lines of the Hercules No. 1 was not an

honest mistake due to innocent error.

Defendants also demand the right to such cross-ex-

amination for the purpose of testing the sincerity

of this witness and discrediting his testimony as to

discovery and examination of the ground prior to

the location as well as his testimony as to the time,

method and manner of marking the boundaries.

Mr. WOOD.—Objected to on the ground that it is

immaterial, irrelevant and incompetent, not proper
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cross-examination, and not admissible under the

pleadings in this case, and not admissible at this time

during the cross-examination of i)laintiffs' witness.

The COURT.—Objection sustained."

IX.

The Court erred in overruling defendants' objec-

tion to the question asked by plaintiffs of their wit-

ness William L. Sutton, which question, objection,

and ruling were as follows, to wit

:

"Q. Did you, at that time, make any discovery of

gold on that Fraction ?

Mr. RUSTGARD.—Objected to as incompetent,

immaterial and irrelevant.

Mr. LOMEN.—We propose to show that this

witness made a discovery of gold in the winter of 1901

and 1902 and that he afterwards in the mnter of 1903-

4 told Tom and Phil Williams and Louis Espe about

this discovery. We claim that under the circum-

stances the locators of the Hercules No. 1 had a right

to rely upon what this witness told them and to make

a location on the strength of it.

Mr. RUSTGARD.—We object to that because that

would simply be a discovery of gold by hearsay; we

submit as a matter of law that the work of another

may be appropriated by a new locator who sees the

n:iinerals exposed, or has personal knowledge of the

exposure of tlie mineral, but this is not the case that

counsel attempts to ])rove; if one prospecting dis-

closes a mineral veiji and fails to make a location

or abandons his location, another prospector coming

along and looking at the vein exposed, though the
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work in exposing it has been done by another before

him, he may yet appro^Driate such discovery having

seen it himself, for the pnrpose of making a location.

No Court has gone to the extent of holding that a

l)erson who has been told by somebody making a

discover}^ may base any right to mineral ground upon

such hearsay.

The COURT.—If the ])laintiffs had been in-

formed that Sutton made a discovery of gold and that

the ground where he made the discovery was vacant

at the time the Hercules No. 1 was located, I think

the plaintiffs can base a right upon the Sutton dis-

covery—tlie objection is overruled.

To which ruling defendants then and there ex-

cepted, and which exception was duly allowed by the

Court.

A. Yes, sir, I found good prospects there, we

found as high as six-bits to the pan, but it was pockety

and too much water to contend with."

X.

The Court erred in overruling defendants' objec-

tion to the following question asked by plaintiffs of

their witness William L. Sutton, which question, ob-

jection and ruling were as follows, to wit:

"Q. Did you ever tell Tom and Phil AVilliams

and Louis Espe about this discovery and, if so, when ?

Mr. RUSTGARD.—Objected to as irrelevant, in-

competent and immaterial and not tending to show

a discovery on the part of plaintiff's or their predeces-

sors in interest; it is further objectionable for the

reason that Espe claims that tlie information about

the discovery by Sutton was not conveyed to him un-
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til in Marcli, 1904, several months after the Hercules

No. 1 has been located which shows that the location

of the Hercules No. 1 was not based upon the Sutton

discovery.

The COURT.—The objection is overruled.

A. Yes, sir, I was over to the camp of Tom and

Phil Williams on No. 3 on Newton Creek No. 1, dur-

ing the last part of December, 1903, and called at

their camp several times during the spring of 1904,

and in the early part of that year I often talked with

them about what I found on that Fraction and told

them what I did find. I believe I talked it over with

Tom and Phil Williams the first time I called at their

camp the latter part of Pecember, 1903, I am quite

sure I did; I told them we thought we had pa.y sev-

eral times because we got good pans."

XI.

The Court erred in sustaining plaintiffs' objection

to the following question asked on cross-examination

by the defendants of plaintiffs' witness W^. N. Mon-

roe, which question, objection and ruling were as fol-

lows, to wit

:

"When you on direct examination stated to coun-

sel's question that you acce]:>ted his offer, did you

mean to say that you intended to ]3art with your title

to the tent before you got the mone}'^

Mr. WOOD.—Objected to as irrelevant, incompe-

tent and immaterial.

The COUKT.—Objection sustained."

XII.

The Coui't erred in sustaining plaintiffs ' objection

to the following question asked on cross-examination
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of plaintiffs' witness W. N. Monroe by the defend-

ants, which question, objection and rulinoj were as

follows, to wit

:

"Q. Did you make him any offer of the tent?

Mr. WOOD.—Objected to as not cross-examina-

tion, not proper cross-examination, and as innnate-

rial.

The COURT.—Sustained, just that fact here as

to the contract is all that is proper. '

'

XIII.

The Court erred in sustaining defendants' objec-

tion to the offering in evidence of Defendants' Ex-

hibit "15" for Identification, which exhibit with the

objections thereto and the Court's ruling are as fol-

lows, to wit

:

(Defendants' Exhibit "15" for Identification.)

'

' This indenture, made the 27th day of September,

in the year of our Lord one thousand nine hundred

and six, between H. L. Hillman, Gustaf J. Nasby, M,

A. Humel and G. A. Abel, lessors, and E. R. Jordan,

lessee,

—

Witnesseth : That the said lessors, for and in con-

sideration of the rents, royalties, covenants and agree-

ments hereinafter reserved, and by the said lessee

to be jDaid, kept and performed, have granted, de-

mised, leased and let and by these presents do grant,

demise, lease and let unto the said lessee the easterly

500 feet off that certain mine and mining property

situated in Cape Nome Mining District, District of

Alaska, and more ])articularly described as follows,

to wit: The 'Snowhilltop' Claim, said 500 feet paral-
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leling Newton Creek No. 2, together with the ap-

purtenances, and rights and ])rivileges to prospect

the same for gold, precious metals and minerals, and

to mine and extract the same, and reduce the same

to any commercial value.

To have and to hold, unto the said lessee, for the

term of two years from date hereof, expiring at noon

on the 27th day of Septemher, A. D. 1908, unless

sooner forfeited or determined through the violation

or any covenant hereinafter against the said lessee

reserved.

And in consideration of the said lease, demise and

privileges, the said lessee do covenant and agree witli

the said lessor as follows, to wit

:

To enter upon said mining claim and premises and

work the same mining fashion, in manner necessarv

to good economical mining, so as to take out the great-

est amount of gold, precious metals and minerals ]}0S-

sihle with due regard to the safety, development and

preservation of the said premises as a workable mine

commencing within ten days from date, and to sink

at least two shafts to bed rock without delay.

To Avork and mine said premises as aforesaid as

steadily and continuously from the date of this lease

as weather and the season of the year will ])ermit.

No rocking shall be done on said premises without tlio

written consent of lessors.

To keep all sluices, ditches, drains, waterways and

passageways cleared of loose rock and rubbish, and
to do all things necessary to ])romote the usefulness

of said mining property as a workable mine, and to
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develop the same and do no act thereon during the

temi of this lease, which would impede mining opera-

tions or impair the operating condition of said min-

ing claim, and generally to so conduct operations as

to conform to the laws of the United States and the

District of Alaska, and the local rules and regula-

tions of miners in said mining district, and to do no

act and suffer no default which might in any manner

involve the said lessor or his ownership in said min-

ing property, in liability of any kind or character.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessors or agent. To not allow or permit any

person or persons, except the said lessee, agent or

workman, to take or hold possession of said premises,

or any part thereof, under any pretense whatever.

To now assign this lease, or any interest there-

under, but may sublet the said premises or any part

thereof, without the written consent of said lessors,

notifying lessors of any subletting.

To pay and deliver to said lessors, as royalty and

rent 25 per cent during the first year of said term

and 331/;^ per cent thereafter of all gold, mineral?

and precious metals to be extracted from said prem-

ises during said term, of like assay as that retained

by said lessee, at such place as said lessors shall di-

rect on demand after clean-ups and to allow said less-

ors to be present at each and every clean-u]i. and to

inspect and examine the same.

To deliver up to said lessors the said premises with

the appurtenances and all improvements in good or-
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cler and condition, and the mine in all points ready

for continued working (accidents not arising from

negligence alone excusing) without demand or fur-

ther notice, on said 27th day if September, A. D.

1908, at noon, or at any time previous, upon demand

for forfeiture.

Finally, upon the violation or failure to perform

by said lessee, or any person under them, of any cove-

nant or covenants hereinbefore reserved, the term of

this lease, and all the rights and privileges there-

under, shall at the option of said lessors, expire and

the same and said premises with the appurtenances

shall at once become forfeit to said lessors, and the

said lessors, or their agent may thereupon, at the

demand of possession in writing to be delivered to

said lessee, or in their absence by posting said de-

mand in a conspicuous place on said leased prem-

ises for the term of three days, enter upon said prem-

ises and dispossess all persons occupying the same,

with or without force, and with or without process

of law ; or, at the option of said lessors, the said lessee

and all persons found in occupation may be proceeded

against as trespassers from the beginning of said

term, both as to realty and the metals and minerals

severed therefrom ; or as guilt}- of unlawful detainer.

Each and every clause and covenant of this in-

denture shall extend to the heirs, executors and ad-

ministrators of all pai'ties hereto ; and to the assigns

of said lessors; and as said lessors may elect to the

assigns of said lessee.
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ill witness whereof, the said parties, lessors and

lessee have hereunto set their hands and seals.

H. L. HILLMAN. [Seal]

a. J. Nx\SBY. [Seal]

M.A. HUMEL. [Seal]

G. A. ABEL,
By G. J. LOMEN. [Seal]

Her. Atty. in Fact.

E. R. JORDAN. [Seal]

Signed, sealed and delivered in the presence of:

Mr. LOMEN.—We object to it as incompetent, ir-

relevant and immaterial.

The COURT.—Objection sustained."

XIV.

The Court erred in granting and sustaining plain-

tiffs' motion to strike out the following testimony

given by defendants' witness C. M. Thuland, which

testimony, motion and ruling w^ere as follows, to wit

:

''Q. (By Mr. RUSTGARD.) State what that

conversation was.

A. After I had been out of the groiuid I had a

conversation with Lomen. He told me, of course,

that they had staked over these claims but they laid

no claim to No. 6; they staked it for the purpose of

catching any fractions that might be out there.

Mr. LOMEN.—Move to strike it out ; whether I did

say that or not it doesn't make any difference.

The COURT.—It would have nothing to do with

the case if he did say it—we strike that part out."

XV.
The Court erred in overniling defendants' objec-

tion to the following question asked by defendants
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of their witness Arthur Gibson, which question, 0I3-

jection and ruling were as follows, to wit

:

''Q. (By Mr. LOMEN.) If you should cut off

the excess over 40 acres off from the Snowhilltop and

along the easterly line of the same, how far would

the easterly line of the SnoAvhilltop have to be moved

in a westerly direction, assuming* you draw it parallel

with what is now the line from 32 to 28 straight ?

Mr. EUSTGARD.—Objected to as immaterial and

irrelevant.

The COURT.—Objection overruled.

A. The easterly line of the Snowhilltop would

have to be moved in a westerly direction about 132

feet, that is, a line drawn from a point on the north-

crl,v line of the Snowhilltop about 132 feet westerly

from point 32 in a southeasterly direction to a ]:)oint

on the southerly line of the claim 132 feet westerly

from point 28, would cut off the excess of four acres."

XVI.

The Court erred in overruling defendants' objec-

tion to the following question asked by plaintiffs of

their witness Per L. Anti, which question, objection,

ruling and answer is as follows, to wit:

''Q. When I read each word I pointed witii tlie

pen to each word as I read it and went slow at the

time?

Mr. RUSTGARD.—Objected to as immaterial ir-

relevant and incompetent and an effort of counsel to

impeach his own witness, and conducting the examin-

ation in a manner that is cross-examination of liis

own witness, and a leading question.
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The COUKT.—Objection overruled.

To which ruling the defendants then and there ex-

cepted, and which exception was duly allowed by the

Coui-t.

A. Yes, you did that."

XVII.

The Court erred in admitting in evidence Exhibits

''X" and '*F," and in overruling defendants' objec-

tion to the same, which exhibits, offers, objections and

rulings were as follows, to wit:

^' (Plaintiffs' Exhibit ''X.")

I, Per L. Anti, say : That when Rist and I was with

Ole Stenfjeld to stake ground about four miles north-

east from Nome, Ole Stenfjeld set four stakes and

built monuments around each stake. I did not see

him dig more dirt than for the monuments, so far

as I remember, and I did not see him wash dirt on

shovel or in any other manner, and did not see that he

found any gold. We went home as soon as Stenf-

jeld was ready with building the monuments. This

was about seven or eight o'clock. I have been with

Stenfjeld to stake only once.

Dated August 21, 1907.

PER LARSON ANTI.

Subscribed and sworn to before me this 20 day

of August, 1907.

[Seal] G. J. LOMEN,
Notary Public, District of Alaska."

(Plaintiffs' Exhibit "F" Attached to Plaintiffs' Ex-

hibit ''X.")

" Jeg Per Anti siger at da Rist og jeg var med Ole

Stenfjeld for at Stake grund omtrent 4 mile Nord
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fra Nome, sea satte Stenfjelcl ned fire Staker og

byggede monumenter om hver Stake. Jeg sas

ham ikke grave mere jord end for monumenterne

saavidt jeg busker og jeg saa bam ikke vaske jord paa

phovel eller paa anden maade og saa ikke at liaii

fandt noget Guld. Vi gik bjem saa snaii: Stenfjeld

var ferdig med at bygge monumenterne; dette var

ved syv-otte tiden. Jeg bar varet med Stenfjeld for

at stake blot en Gang. Aug. 20, 1907.

PER LARSEN ANTT.

Subscribed and sworn to before me this 20th day

of August, 1907.

[Notarial Seal] G. J. LOMEN,
Notary Public, District of Alaska."

Mr. LOMEN.—x\t this time I transmit to the Court

a translation of one of the exhibits in the deposition

(Plaintiffs' Exhibit '^F" to the deposition).

Mr. EUSTGARD.—Do I understand that that is

offered alone?

Mr. LOMEN.—That is, I request to have that at-

tached to the copy of the affidavit attached to the

deposition of Anti, and I testify that the translation

is a true translation of the original attached to the

deposition.

The COURT.—Yes, just let it stand in connection

with and pinned to the original.

Mr. RUSTGARD.—We object to that as incompe-

tent, irrelevant and immaterial and an endeavor on

the part of counsel to impeach his own \ntness, and

for the further reason that counsel has read the tes-

timony of the witness Anti well knowing what the
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same contained, and that in the reading of that dep-

osition he was in no way taken by surprise, it is ab-

solutely incompetent for him now, knowing what the

deposition contained, to attempt to overthrow it by

any further evidence, and for the further reason that

the exhibit has not been properly identified or au-

thenticated.

Mr. LOMEN.—It is done for the purpose of char-

acterizing his evidence as to whether he is a willing

or unwilling witness, and to show that I knew it and

acted

—

The COURT.—Oh, well, all testimony that has

once been taken according to the forms of law, no

matter whether it suits the party or not—I don't see

any reason why this is not admissible.

Mr. LOMEN.—We desire to read that in connec-

tion Avith the deposition of Anti.

The COURT.—AVho is it that translated itf

Mr. LOMEN.—I did. I testify that it is a true

translation and it has been submitted to counsel on

the other side, and made the correction according to

his request.

The COURT.—It may be received in evidence."

XVIII.

The Coui-t erred in instructing the jury as follows,

to wit

:

*'I instruct you that the public, unappropriated do-

main of the United States is open to exploitation

and exploration for mineral by every one, and where

one is in actual possession of a portion of such ])ublic

mineral domain, engaged in the exploration of the
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same for the purpose of discovering mineral, then

such possession cannot be disturbed b,y anyone who

has no superior or better right. Such possession or

occupancy, however, is good only as against the mere

intruder, and the law requires more than a mere oc-

cupancy to acquire a title to mining ground good

against all others. It requires within a reasonable

time the location of the ground, the discovery of min-

eral and the working and development of the ground,

to perfect and continue a right to the possession

thereof. Therefore, before you are to consider the

question of possession of the ground by the plaintiffs

and the forcible intrusion of the defendants and

the exclusion of the plaintiffs therefrom as claimed

by the plaintiff's, it will be necessary for .you to

consider, first, w^hether on the third ot fourth day

of November, 1906, the date of the said alleged

forcible entry and ouster, either plaintiffs or defend-

ants had a valid, subsisting mining location, appro-

priating the tract in controversy."

XIX.

The Court erred in instructing the jury as follows,

to wit

:

**If you should find from the evidence that neither

liad a valid, existing location, then you may consider

the question whether the plaintiff was in actual ])(^s-

session of the premises at said time, and whetlier tlie

defendants forcibh^ entered ujxui their ])ossession

and ousted the plaintiffs therefrom."

XX.
The Court erred in instructing the jury a^ follows,

to wit:
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''As to the notice of location, I charge you that the

same may be considered by you on the question of the

sufficiency of the marking of the boundaries, and

that if by following the calls in such notices and the

marks upon the ground, a person of ordinary intel-

ligence, in good faith seeking to trace the boundaries

could with reasonable effort trace the boundaries,

then I charge you that the markings of the claim

were sufficient to comply witli the law.
'

'

XXI.

The Court erred in instructing the jury, as follows,

to Avit :

"If you should find that there is a discrepancy be-

tween the calls in the notice and the stakes on the

ground, then I charge you that the stakes on the

ground would control. The recorded notice is notice

to the world of all facts therein stated which the law

requires to be therein stated, and hence is notice and

evidence of the situation of the locality of the claim,

if the notice sufficiently specifies such locality."

XXII.

The Court erred in instructing the jury as follows,

to wit

:

"I charge you that in the location of a group or

association claim it is not necessary to mark ea<*h

twenty acres or other part of the claim, if the bound-

aries can be readily traced. The law does not require

an association claim to be marked otherwise than a

twenty acre tract. If the boundaries can ])e readily

traced from the markings made, including stakes and

notice, if any, it is sufficient; nor is it necessary to

I
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put the name of the clahn or other marks thereon if

the notice sufficiently refers to them."

XXIII.

The Court erred in instructing the jury as follows,

to wit

:

''I also charge you that an association claim re-

quires but one discovery, if the claim consists of but

one compact body of land, unbroken into parts, and

located on vacant public mineral land of the United

States. If, however, the location coA'crs and includes

two or more parcels of such vacant, unappropriated

ground, separated from each other by valid claims

of others, a separate discovery upon each of said sep-

arated parts would be necessary to complete a lawful

appropriation of each.
'

'

XXIV.
The Court erred in instructing the jui'v as follows,

to wit:

"I instruct 3"0U that a locator may adopt a former

discovery made within the limits of his location, and

when such discovery is so adapted it is as effectual to

sui3port the location as an original discovery made

by the locator himself. But to make such discovery

effectual for the benefit of the location there nmst l)e

evidence brought before you that such discovery was

made, that the locator was informed of it and adopted

it, that he had reasonable cause to believe that such

discovery was made, and that the same was acted

upon by him as a basis of his claim."

XXV.
Tlie Court erred in instructing the jury as follows.

to wit:
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**If, therefore, you should find from the evidence

that one, Sutton, informed the plaintiffs of the dis-

covery of gold on the Hercules Association No. 1, and

you further find that such discovery v^as made on un-

appropriated public land, and that plaintiffs acted

upon and adopted such discovery as the basis of their

claim and had reasonable cause to believe that such

discovery had beeen made, then from the time of

their adoption of such discovery, it became their own

as fully and to the same effect as if made by them-

selves.
'

'

XXVI.
The Court erred in instructing the jury ais follows,

to wit:

"But one discovery cannot at one and the same

time operate as a discovery for two several locations

of the same ground, and with reference to the discov-

ery claimed to have been made by Stenfjeld, it would

not, if made, support at one and the same time the

Parkland and also the Eagle locations. If you find

from the evidence that Stenfjeld, when he located the

Eagle claim, did not have the present intention of

abandoning the Parkland location, then he did not

adopt the discovery made by him as a step in the loca-

tion of the Eagle claim, and the latter location would

fail for want of a discovery."

XXVII.
The Court erred in instructing the jury as follows,

to wit:

"I also charge you that upon the question of

whether tlic Hercules location included valid, prior.
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conflicting claims, the defendants have the burden of

proof cast upon them to show the validity of sucli

conflicting claims in the same manner as the validity

of other claims is shown."

XXVIII.

The Court erred in instructing the jury as follows,

to wit:

'

' But if the location was excessive through an inno-

cent mistake or mis-measurement on the part of the

locators, the law would regard the location as void

merely as to the excess, and subsequent locators would

liave the right to locate ground included in the Her-

cules only after informing the locators of the Her-

cules of the excess and giving them the opportunity

to cast oft* from the claim the excess which lies most

remote from the discover}^ shaft or point of discov-

ery of the Hercules claim."

XXIX.
The Court erred in instructing the jury as follows,

to wit

:

"So, also, I instruct you that if the plaintiffs, at

tlie time of the alleged ouster or entry by defendants

were by their lessees or otherwise in the actual posses-

sion of the ground in controversy, and were dispos-

sessed thereof by the defendants, or some of them, the

plaintiffs would in that situation also be entitled to

recover in the action, unless the evidence should es-

tablish the fact that at the time of the commencement

of the action either the Parkland or Saxliaug locatit>n

of the Eagle claim was then a valid and subsisting

location, whicli it would ]iot be if the Hercules loca-

tion was valid."
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XXX.
The Court erred in instructing the jury as follows,

to wit:

"I further charge you that though the premises in

controversy may not at the time of the entry b}^ de-

fendants have been in the physical possession of the

plaintiii's, and the plaintiffs may have been tempor-

arily absent from the ground, yet, if you find that

plaintiffs had before the entry thereon by defendants

actually occupied the premises, and at the time of the

entry thereon l)v defendants had a tent and tools on

said premises and a drill-hole thereon, evidencing to

your satisfaction that the possession was not aban-

doned or that their absence was temporary, then such

possession would raise in law a presumption of title in

plaintiffs, and defendants could not recover without

showing a better title than that held by plaintiffs

under such legal presumption, ^^'ithout a better title

in themselves or a better title with which the.y con-

nect themselves, the taking of possession by defend-

ants would amount only to a pure tort, a simple act

of intrusion, or trespass."

XXXI.
The Court erred in instructing the jury as follows,

to wit:

"I charge you, gentlemen, that evidence has been

introduced tending to show that a parcel of ground

known as the Snowhilltop claim was located within

the boundaries of the Hercules Claim No. 1, as an

association claim of two persons. If you should tind

that such location was prior in time to the Hercules
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Association and was excessive in area and that such

excess over and above forty acres thereof has not been

cast off, then I charge you that it is not for the de-

fendants herein to say what part should be cast off.

I further charge you that the same rule, under like

circumstances, would apply to the Mercy or Collins

Group, if they are shown to be excessive."

XXXII.

The Court erred in instructing the jury as follows,

to wit:

"The law presumes title in the actual occupant of

premises, and such legal presumption is sufficient to

entitle the plaintiffs to recover in this action if you

find that plaintiffs were in the actual occupation of

the premises in question, and were ousted by defend-

ants, unless the defendants have overcome the said

legal presumption by showing a better title in them-

selves, or have connected themselves with a better

title than that of plaintiffs arising from such pre-

sumption of law."

XXXIII.

The Court erred in refusing defendants ' request to

instruct the jury as follows, to wit:

"The burden rests upon plaintiffs to prove by a

preponderance of the evidence a valid title in them-

selves before they can recover, irrespective of

whether the defendants have proven a title or not."

XXXIV.
The Court erred in refusing defendants' request to

instruct the jury as follows, to wit

:

"AVhether or not any claim involved in this coiitnv

versv has beeen al)andoue(l l)v tlie owners at an\- fixed



234 Ole Stenfjeld et al.

time is a question of fact for you to determine.

*Abandonment of a claim by the owner is the inten-

tion on the part of such owner to give up his claim

and go away from it without any intention of return-

ing, and regardless of what may become of it, or wlio

may appropriate it.'
"

XXXV.
The Court erred in refusing defendants' request to

instruct the jury as follows, to wit

:

" (a) You are instructed that the location of the

Eagle by Stenfjeld in the name of John Saxhaug,

March 15, 1906, does not in and of itself operate as an

abandonment of the Parkland location.

'' (b) If the Eagle location was made with a view

of further strengthening the title to the ground cov-

ered by the Parkland location, the latter if otherwise

valid, is in no way weakened by the location of the

Eagle.

"(c) If you should find that the Eagle location

was not made for the benefit of Saxhaug but for the

benefit of Stenfjeld that fact in no way militates

against the Parkland location, but is a circumstance

which may tend to show that Stenfjeld did not intend

to abandon the Parkland location."

XXXVI.
The Court erred in refusing defendants' request to

instruct the jury as follows, to wit:

"(a) You are instructed that it is immaterial

whether or not J. A. Johnson was the owner of the

tent standing on the premises in dispute at tlie time

McLaughlin and Sullivan took i)ossession on the 3d

dav of November, 1906.
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"(b) And you are further instructed that the

entry and possession of defendants on November 3d,

1906, was and is in law peaceable, and that at the

time such entry was made the plaintiffs were not in

the actual possession of the premises in dispute.
'

'

XXXVII.
The Court erred in refusing defendants' request to

instruct the jury as follows, to wit:

"Forcible entry means entry by actual force, threat

or violence, or the just apprehension of violence to

the person in actual possession."

XXXVIII.
The Court erred in refusing defendants' request to

instruct the jury as follows, to wit:

"You are instructed that there is no evidence in

this case that the plaintiffs were in actual possession

of the premises in disi3ute at the time defendants en-

tered upon the premises on the 3d day of Xovem1)er,

1906."

XXXIX.
The Court erred in refusing defendants' request to

instruct the jury as follows, to wit

:

"The question as to the sufficiency of the stalvcs or

boundary markings to enable a location to be traced

always dejiends, to a great extent, uj^on the contour

and condition of the country covered 1)v th.e I(>('ati(Ui.

When the condition of the ground is such that the

view from one stake or monument to the otlier is ol)-

structed, the claim may need more definite marking

than where one has a clear view f]'(^m stake t*^ stake."
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XL.
The Court erred in refusing defendants' request to

instruct the jury as follows, to wit

:

"The law requires this marking of the claim upon
the ground to be done in such a manner that any

person of reasonable intelligence may go upon the

ground and readily trace the claim out, and readily

find the boundaries and limits of the claim without

instructions, advice, or information from any person

or thing other than the markings upon the ground."

XLL
The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"A location notice placed upon the ground is a

part of the boundary markings, and to what extent,

if any, it is an aid to a stranger to the location in

tracing out the boundaries of the claim is for you

to determine. If the courses and distances given in

-such notice correspond with the courses and dis-

tances marked by the stakes such notice may be of

aid in tracing the boundaries ; but if the courses and

distances given in this notice do not correspond with

those actually marked on the ground the notice is

misleading, and instead of being an aid it may be a

detriment to one trying to trace the boundaries. If

the notice claimed to have been posted on the Her-

cules No. 1 is or was misleading, it does not add any-

thing to, but detracts from the sufficiency of the

markings. In other words, if the stakes and monu-

ments in themselves are sufficient, the posting of a

misleadinii- notice mav rondoi" tlicin insuffi^-iont.
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This .you must take into consideration in determin-

ing the sufficiency of the markings as a whole."

XLII.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"A person examining the ground who hnds the

posted location notice has a right to rely upon its

description of the claim, and if such a person, meas-

uring from the stake at one corner of the claim the

required distance in the direction indicated by the

notice of location, does not find tlie other corner

stake, nor anything else to guide liim to where the

stake may be, he may reasonably conclude that sucli

other corner stakes have not been set and that the

location is void."

XLIII.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"You are instructed that the posting of the

amended location notice of the Hercules No. 1 on

the 14th day of March, 1906, as testified to by G. J.

Lomen, cannot operate as a relocation. You are

further instructed that by such act the plaintiffs ac-

quired no new rights to the premises in dispute not

already possessed at the time such notice was

posted."

XLIV.

The Court erred in refusing defendants' i-e(|uest

to instruct the jury as follows, to wit:

"You are instructed that no placer mining <hiini

caji lawfullv embrace an area of more than 160 acres
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nor more than 20 acres for each locator ; and if 3^011

find that the Hercules No. 1 location embraces with-

in its exterior boundaries an aggregate area in ex-

cess thereof the location is wholly void and of no

effect, unless you find that such excess in area is

due to some innocent and unintentional error on the

part of the locators in measuring the boundaries,

and without any intention on their part to embrace

more than the lawful area."

XLV.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"The m.aximum area that may lawfully be em-

braced within the boundaries of a single location

must be determined by the number of persons in-

terested in the location as owners at the time it was

perfected. Thus, if the Hercules No. 1 location was

not perfected by the making of any discover}^ until

some of the original locators had parted with their

interest in the claim, then the lawful area which

could be embraced would not exceed 20 acres for

each person interested as such owner at the time

such discovery was made."

XLVI.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"If a mining claim is made excessive in size with

fraudulent intent it is void; and if made so large

that it cannot be deemed tlie result (^f innocent error

fraud will be presumed."
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XLVII.
The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"In estimating the area that may be hiwfully eni-

brar^ed within one location you must take into con-

sideration all the ground covered by the location

whether the same was open for location or not."

XLYIII.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit

:

"It is incumbent upon the locator to use reason-

able care to contine his location to the law^ful

area, and if you find that the excess in area of the

Hercules No. 1 is due to a failure on the part of its

locators to use reasonable care in measuring off its

boundary lines, the location is deemed fraudulent

and wholly void as against a subsequent locator who

has no actual knowledge of the location."

XLIX.
The Court erred in refusing defendants' request

to instruct the jury as follows, to wit

:

"And if the Hercules No. 1 w^as made excessive

in area through wilful or reckless disregard of the

rights of others, or with the actual intent of em-

bracing more than 160 acres, then and in that case

the location is deemed fraudulent and void as

against a subsequent location."

L.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"If you find that the lines of the Hercules No. 1

at the time it was located, were laid over ground pre-
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viously appropriated by others, and that the exis-

tence of such prior locations was known, or by the

exercise of reasonable care in examining the ground

could have lieeii known l)y the locators of the said

Hercules No. 1, then and in that case the said Her-

cules No. 1 location is void and of no effect."

LI.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit

:

'

' If you find that any of the boundary monuments

of the Hercules No. 1 which you deem necessary to

a lawful marking of the claim was placed upon

premises already aiDpropriated by others, and was

for that reason not vacant public land, and that such

prior appropriation was known to the locators of

the Hercules No. 1 at the time they made their lo-

cation, or could by the exercise of reasonable care

have been know^n by them, then and in that ease the

said Hercules No. 1 location is wholly void and of

no effect."

LII.

The Court erred in refusing defendants' request

to give the following instruction to the jury, to wit:

''If you find that the Hercules No. 1 was located

with the knowledge on the part of its locators that

various portions embraced within the exterior

boundaries of their claim were at the time valid and

subsisting mining locations, and that the said lo-

cators of the said alleged Hercules No. 1 did not

make their location with the intent of claiming all

the ground within their lines, but intending only to
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claim irregular tracts that existed between the said

prior locations, then and in that case you must find

that the boundaries of the said alleged Hercules No.

T were not sufficiently marked to comply with the

law and that that location is for that reason void."

LIII.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

"If you find that some of the boundary monu-

ments which you deem necessary for the legal mark-

ings of the alleged Hercules No. 1 were ])laced on

ground previously appropriated and owned l)y

others, and for that reason not open to location, then

and in that case you must find the said Hercules

No. 1 void and of no effect as against a subserpient

locator without actual knowledge of the existence of

the said Plercules No. 1."

LIV.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:

''The law does not permit one mining location to

cover two or more non-contiguous tracts. If there-

fore the alleged Hercules No, 1 was made to embrace

two or more non-contiguous tracts tlie whole

location was void, and each such separate or non-

contiguous tract remained open for location and ap-

propriation as thougli uo location of the alleged

Hercules No. 1 had ever been made."

LV.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit:
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"Defendants contend that the particular ground

in dispute is one of tAvo or more non-contiguous

tracts embraced within the alleged exterior bound-

aries of the alleged Hercules No. 1 location. If you

find this to be true your verdict must be in fa^'oi- of

the defendants."

LVI.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit

:

''The burden of proof rests distinctly upon plain-

tiffs to establish by a fair preponderance of the evi-

dence that the ground covered by their location was

open and unappropriated public land at the time

they located ; and the burden of this proof rests up-

on plaintiffs as to each and every piece, parcel and

tract to which they must establish their own title in

order to make good their title to the tract in dispute.

Thus, the burden is not on the defendants to estab-

lish the non-contiguity of their ground."

LVII.

The Court erred in refusing defendants' request

to instruct the jury as follows, to wit

:

"The evidence shows that the claim marked on

defendants' map as ' Snowhilltop ' is excessive to tlio

amount of about four acres; I instruct you that tlie

excess may be appropriated by another locator, but

to be so appropriated it must be marked on the

ground and it cannot, without the permission of the

owners of the claim, be taken from the initial point,

if such initial point is known to the subsequent lo-

cator."



vs. Louis Espe et al. 243

LVIII.

The Court erred in refusinp^ defendants' request

to instruct the jury as follows, to wit

:

"In appropriating the excess of a claim such ex-

cess must be taken from that part of the claim where

the location notice shows the excess to be. Thus, in

the case of the Snowhilltop, measurino; from the

initial point in a southwesterly direction as indi-

cated by the notice, 1320 ft., whatever lies beyond

that point must be treated as the excess. No subse-

quent locator can arbitrarily stake an excess tak-

ing in the initial point of the prior claim, if such

initial point is known to him."

LIX.

The Court erred in refusing defendants' request

to instruct the Jury as follows, to wit

:

''I instruct 3^ou that in considering the question

of actual possession of the plaintiffs, if you should

come to the conclusion in your consideration of this

case that it is necessary to determine such question,

you should consider it in the light of what tlic

premises are adapted to.

What might be considered evidence of a<'tual oc-

cupancy of a placer mining claim would not 1)0 so

considered of a town lot or homestead. Tu tlie one,

digging shafts, running drifts, and other work

necessary or usual on placer mining claim, would bo

considered evidence of actual occupancy, while in

the other, erecting a dwelling, raising crops, fenc-

ing, etc., would be considered such evidence. Any-

thing which tends to show the reduction of the
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premises to the dominion of the claimant along the

lines which the premises are snital)le or adapted for

would be considered evidence of actual occupancy.

The plaintiffs herein claim that they were in the

actual possession of the premises in controversy by

virtue of their location of the p^round, and the mark-

ings on the ground and of their being the owners of

a tent, in which were stored supi)lies and provisions,

on the 3d day of November, 1906, it l^eing the date on

which they claim they were forcibly excluded by the

defendants; that said tent had been purchased sev-

eral days before by one J. A. Johnson, their lessee,

from one W. N. Monroe, who fomierly occupied the

same.

If you should find from the evidence that the

lessee of the plaintiff purchased such tent contain-

ing mining tools and provisions and had established

himself in possession of the premises by taking ac-

tual possession of said tent prior to the entry of de-

fendants on the premises, on the 3d day of No-

vember, 1906, and on said date was only temporarily

absent from the land for a necessary purpose in pur-

suance of his mining upon said ])remises, then T

charge \o\i that such finding would be evidence of

actual occupancy of the premises by the plaintiffs

at that time.

If, on the other hand, you should find that at the

time of the entry by the defendants on the ])remises

the tent referred to was still owned by ^Fonroe, and

that the sale to Johnson as claimed by the plaintiffs

had not been consunmiated, or that the sale liad been
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consummated aud Johnson had not taken posses-

sion under his purchase prior to the entry of de-

fendants, or that the defendants peaceably and

quietly entered upon said premises, Johnson was

not at that time an actual occupant of said premises

and the defendants were not intruders, and your ver-

dict on this point should be for the defendants,

should you consider it necessary to consider this

branch of the case."

LX.

The Court erred in entering judgment herein in

favor of plaintiffs and against defendants.

Wherefore, said defendants pray that the Judg-

ment hei'ein be reversed.

JOHN RUSTGARD,
T. M. REED,
Attorneys for Defendants.

In the District Court for the District of Alaska,

Second Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. d.

SINNES, GEORGE V. BORCHSENIUS, G.

J. LOMEK CARE J. EOMEN and J. A.

JOHXSOX,
Plaintiffs,

vs.

ole stenfjeld, p. m. eide, harry
McLaughlin, con sullivan, james
SULLIVAN and JOHN SAXHAUG,

Defendants.



246 Ole Stenfjeld et al.

Petition for Writ of Error.

The above-named defendants, Ole Stenfjeld,

Harry McLaughlin, Con Sullivan, and John Sax-

haug, feeling themselves aggrieved by the verdict

of the jury and the judgment entered in the above-

entitled cause on the 16th day of March, 1908, come

now, through their attornej^s, John Rustgard and

T. M. Reed, and petition said Court for an order

allowing said defendants to prosecute a writ of error

to the Honorable the United States Circuit Court of

Appeals for the Ninth Circuuit under and according

to the laws of the United States in said behalf made

and provided, and herewith file their assignments of

errors; and further pray that upon the defendants

giving a bond in the sum of six thousand dollars, the

amount heretofore fixed by the Court for cost bond

and supersedeas, all further proceedings in this

court be suspended and stayed until the determina-

tion of said writ of error b}^ the said Circuit Court

of Appeals for the Ninth Circuit, save and except

that this Honorable Court retain jurisdiction to

settle and allow the bill of exceptions herein.

JOHN RUSTGARD,
T. M. REED,

Attorne3^s for said Defendants.

Order [Allowing Writ of Error, etc].

Let a writ of error in the alcove cause issue as

prayed for in the above petition;

And it is further ordered that upon the approval

of the cost and supersedeas bond in the simi of one
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tliousancT dollars all proceedings will be stayed as

above prayed for.

Done in open court this 15th day of May, 1908.

ALFRED S. MOORE,
District Judge.

[Endorsed]: No. 1670. In the District Court,

District of Alaska, Second Division. Louis Espe

et al.. Plaintiffs, v. Ole Stenfjeld et al.. Defendants.

Assignment of Errors, Petition for Writ of Error

and Order for Writ of Error. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. May 15, 1908. Jno. H. Dunn,

Clerk. By , Deputy. John Rustgard

and T. M. Reed, Attorneys for Defendants.

[Order Directing Writ of Error and Citation to Is-

sue, and Approving Bond.]

Tn the District Court for the District of Altisla,

Second Divisio)i.

Term Minutes, Special April, 1908, Term begun

and held at the Town of Nome, in said District

and Division, April 6, 1908.

Friday, May 15, 1908, at 2 P. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

x\ngus McBride, Deputy Clci-k.

Geo. B. Grigsby, U. S. Attorney.

Thos. C. Powell, V. S. ^rarshal.
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Now, upon the convening of court the following

proceedings were had

:

#1670.

ESPE et al.

vs.

STENFJELT) et al.

John Rustgard presented an assignment of errors,

petition for writ of ei'ror, bond on writ of error, and

on motion the Court directed that a wi'it of error and

citation issue and bond approved.

In the District Court for the District of Alaska,

Second Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SINNES,

GEORGE V. BORCHSENroS, G. J.

LOMEN, CARL J. LOMEN and J. A. JOHN-
SON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN and JOHN SAXHAUG,

Defendants.

Bond on Writ of Error and Supersedeas.

Know all men by these presents: That we, Ole

Stenfjeld, Harry McLaughlin, Con Sullivan and

John Saxhaug, defendants above named, as prin-

cipals, and W. J. Rowe and Joseph Crabtree, as sure-
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ties, are held and firmly bound unto Louis Espe,

George Sennes, E. J. Sinnes, George V. Borclisenius,

G. J. Lomen, Carl J. Lomen and J. A. Johnson, the

plaintiffs above named, in the sum of one thousand

dollars to be paid to the said Louis Espe, George

Sennes, E. J. Sinnes, George V. Borchsenius, G. J.

Lomen, Carl J. Lomen and J. A. Johnson; for the

payment well and truly to be made we bind our-

selves and each of us, jointly and severally, and our

and each of our heirs, administrators and executors,

firmly b}" these presents.

Sealed with our seals and dated this day of

May, 1908.

The condition of this obligation is such that,

whereas, the above-named defendants and princi-

pals in this bond have sued out a writ of error to the

United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment in the above-

entitled case by the District Court for the District

of Alaska, Second Division, entered herein on the

16th day of March, 1908:

Now, therefore, the condition of this obligatiou is

such that if the above-named Ole Stenfjeld, Harry

McLaughlin, Con Sullivan and John Saxhaug shall

jiresecute said writ of error to effect and answer all

costs and damages if the\' sliall fail to make gootl
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their plea, then this obligation shall be void; other-

wise to remain in full force and virtue.

OLE STENFJELD,
HARRY McLaughlin,
CON SULLIVAN,
JOHN SAXHAUG,

Principals.

By JOHN RUSTGARD,
T. M. REED,

Their Attorneys.

J. M. CRABTREE,
W. J. ROWE,

Sureties.

Signed and sealed in the presence of:

W. T. LUCAS.
A. ANDERSON.

United States of America,

District of Alaska,—^ss.

W. J. Rowe and J. M. Crabtree, being first duly

sworn, each for himself under oath deposes and says:

I am a resident of the District of Alaska; am not a

counsellor or attorney at law, marshal, clerk of any

court or other officer of any court; that I am worth

the smn of one thousand dollars over and above all

just debts and liabilities, and exclusive of property

exempt from execution.

J. M. CRABTREE.
W. J. ROWE.
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Subscribed and sworn to before me this 14tli day of

May, A. D. 1908.

[Notarial Seal] JOHN RUSTGARD,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

The foregoing bond and the sufficiency of the sure-

ties approved in open court this 15th day of May,
1908; said bond to operate as a supersedeas.

ALFRED S. MOORE,
District Judge.

[Endorsed] : Original. No. 1670. In the District

Court, District of Alaska, Second Division. Louis

Espe et al., Plaintiifs, v. Ole Stenfjeld et al.. Defend-

ants. Bond on Writ of Error and Supersedeas.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. May 15, 1908.

Jno. H. Dunn, Clerk. By , Deputy.

John Rustgard and T. M. Reed, Attorneys for De-

fendants. Civil Bonds #4, page 102. Comp.
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In the District Court for the District of Alaska,

Second Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SIXNES,

GEORGE V. BORCHSENIUS, G. J. LOMEN.
CARL J. LOMEN and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JA^Ii:S

SULLIVAN and JOHN SAXHAUG,
Defendants.

Writ of Error (Lodged Copy).

United States of America,—ss.

The President of the United States to the Honorable

the Judge of the District Court for the Distrif^t

of Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Coui't l)efore you between Louis

Espe, George Sennes, E. J. Siunes, George V. Borch-

senius, G. J. Lomen, Carl J. Lomen and J. A. John-

son, as plaintiffs, and Ole Stenfjeld, P. M. Eide.

Harry McLaughlin, Con Sullivan, James Sullivan

and John Saxhaug, as defendants, a manifest error

has happened to the great damage of the said defend-

ants, Ole Stenfjeld, Harry McLaughlin, Con SulH-

van and John Saxhaug, as is said and appears by
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;heir petition herein, we, being willing that error, it*

my hath been done, should be duly corrected, and

'ull and speedy justice done unto tlie parties afore-

;aid in this behalf, do conmiand 3^ou, if judgment be

herein given, that then under your seal, distinctly

md openly, you send all the records and proceedings

is aforesaid with all things concerning the same to

he Justices of the United States Circuit Court of Ap -

)eals for the Ninth Circuit, in the cit}^ of San Fran-

isco in the State of California, together with this

vrit so as to have the same at the said place in the

:ourt on the eleventh day of June, 1908, that the

ecord and proceedings aforesaid may be inspected

ind said Circuit Court of iVppeals may cause to be

lone therein to correct, these errors what of right and

,ccording to the law and custom of the United States

hould be done.

Witness, the Honorable ^lELVILLE W. FUL-

jER, Chief Justice of the Supreme Court of the

Jnited States, this 15th day of May, 1908.

Attest my hand and seal of the District Court of

he District of Alaska, Second Division, on the day

-nd year last above written.

[Seal] JOHN H. DUNN,
ylerk of the District Court for the District of Alaska,

Second Division.

By xVngus McBride,

Deputy.

[Endorsed]: #1670. District Court Alaska,

Second Division. Louis Espe et al. vs. Ole Stenfjeld

't al. Lodged Copy Writ of Error. Filed in the
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Offic^e of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. May 16, 1908. Jno. H.

Dunn, Clerk, By , Deputy.

/;/ tlic District Court for the District of Alaska,

Second Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J. SINNES,

GEORGE V. BORCHSENIUS, G. J. LOMEN,
CARL J. LOMEN and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN and JOHN SAXHAUG,

Defendants.

Order Extanding Time to Docket Cause on Writ of

Error.

This cause coming duly on to be heard before the

Court upon the application of the defendants Ole

Stenfjeld, Harry McLaughlin, Con Sullivan and

John Saxhaug, the plaintiffs in error, for an order

enlarging the time to file their record in San Fran-

cisco, California, on appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, and it

appearing to the Court that owing to the closed sea-

son of navigation and the delay in transmission of

mails that said record of appeal cannot be filed in said

appellate court within the time provided by law;
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Now, therefore, in consideration of the premises

,nd for further good cause shown, said application is

lereby granted, in consideration whereof, it is hereby

•rdered that the said defendants, the plaintiff's in er-

or, have and they are hereby granted until the 15th

[ay of August, 1908, in which to file their said record

m appeal and docket the same in the said Circuit

)ourt of Appeals for the Ninth Circuit at San Fran-

isco, California, and to that extent and for that pur-

)0se the time is hereby enlarged and extended to tliat

[ate.

It is further ordered that this original order bo

ransmitted to said Circuit Court of Appeals as a part

)f the records in this cause, and the clerk of the

;ourt will transmit the said order accordingly.

Done in open court this 3d day of June, 1908.

ALFRED S. MOORE,
District Judge.

Service of the within order by receipt of copy

;hereof this 3d day of June, 1908, hereby admitted.

G. J. LOMEN,
Atty. for Defts. in Error.

[Endorsed] : Original. No. 1670. In the District

I!ourt, District of iVlaska, Second Division. Lrouis

Rspe et al., Plaintiffs, vs. Ole Stenfjeld et al, De-

fendants. Order Extending Time to Docket Cause

)n Writ of Error. Filed in tlie Office of the Clerk

3f the Dist. Court of Alaska, Second Division, at

Nome. Jun. 4, 1908. Jiio. II. Dunn, Clerk. By

, Deputy. Vol. 6, Orders and Judgments,

p. 245. Comp.
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[Minutes Relative to Settling of Bill of Exceptions,

etc.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special April, 1903, Term Begim and

Held at the Town of Nome, in said District and

Division, April 6, 1908.

Thursday, June 18, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grrigsb,y, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court the following

proceedings were had:

#1670.

ESPE et al.

vs.

STENFJELD et al.

The matter of settlement of bill of exceptions came

before the Court, G. J. Lomen appearing for plain-

tiffs and John Rustgard for defendants. Counsel

stipulated that the Court's charge be attached to the

transcript on appeal and it was so ordered by the

Court, and the bill of exceptions was settled, allowed

and signed by the Court.
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G. J. Lomen moved the Coui't to strike out the

first, second, third, fourth, fiftli, sixth, seventh,

eighth, eleventh and twelfth assignments of error,

which was objected to by Mr. Rustgard on the

ground that it is be3^ond the jurisdiction of this court

to change in any form the assignment of errors. The

Court sustained the motion, without passing on any

of the assignments of error in particular, and di-

rected that all assignments of error which have no

relation to the matter contained in the bill of excep-

tions be stricken out, to which ruling of the Coui-t

defendant excepted.

In the United States District Court for fJir District

of Alaska, Second Division.

No. 1670.

LOUIS ESPE et al.,

vs.

OLE STENFJELD et al..

Plaintiffs,

Defendants.

Praecipe [for Transcript of Record].

To the Clerk of the Above-entitled Court

:

You will please certify to the United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, California, the following records of your office

in the above-entitled cause, to wit:

The pleadings, the last verdict, the judgment, th(>

bill of exceptions, the instructions to the jury, the

order of severance, the assigmnent of errors, appli-
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cation for writ of error, order granting same, writ of

error, bond for costs and supersedeas, minutes of the

proceedings on the last trial.

JOHN RUSTGxVRD,

Attorney for Defendants and Plaintiffs in Error.

[Endoi'sed] : No. 1670. In the District Court for

the District of Alaska, Second Division. Louis Espe

et al., Plaintiffs, vs. Ole Stenfjeld et al, Defendants.

Praecipe for Transmission of Records to Court of Ap-

peals. Filed in the Office of the Clerk of the Dist.

Coui-t of Alaska, Second Division, at Nome. Jun. 27,

1908. Jno. H. Dunn, Clerk. By , Dep-

uty. John Rustgard, Attorney for Defts.

1)1 the District Court for the District of AJash'a, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEO. SENNES, E. J. SINNES,

GEO. V. BORCHSENIUS, G. J. LOMEN,
CARL J. LOMEN, and J. A. JOHNSON,

Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Clerk's Certificate [to Transcript of Record].

I, John H. Dimn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 252, both in-
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elusive, are a true and exact transcript of the Com-

plaint, Summons, Answer of Defendants Ole Stenf-

jeld, Harry McLaughlin, C. J. Sullivan and Jno,

Saxhaug, Answer of Defendant P. M. Eide, Reply to

Answer of Defendants Ole Stenfjeld, Harry Mc-

Laughlin, C. J. Sullivan and Jno. Saxhaug, Reply to

Answer of Defendant P. M. Eide, Minutes of Court

During Trial, Court's Instructions to the Jury, Ver-

dict, Judgment, Order of Severance, Bill of Excep-

tions, Assignment of Errors, Minutes of Court of

May 15, 1908, (Petition for Writ of Error Allowed),

Bond on Writ of Error and Supersedeas, Lodged

Copy Writ of Error, Order Extending Time to

Docket Cause on Writ of Error, Minutes of Court

on June 18, 1908 (Motion to Strike Certain Parts

of Assignment of Errors Sustained), Praecipe for

Transmission of Records to Court of Appeals, in the

Case of Louis Espe et al.. Plaintiffs, vs. Ole Stenf-

jeld et al., Defendants, No. 1670, this Court, and of

the w^hole thereof, as appears from the records and

files in my office at Nome, Alaska; and that the orig-

inal Writ of Error and Original Citation are attached

to this transcript.

Cost of transcript, $68.75, paid by John Rustganl,

of attorneys for defendants.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 28th (hiy of

July, A. D. 1908.

[Seal] JNO. H. DUNN,
Clerk.

By Angus ^^('Bri(l(',

Deputy.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J.

SINNES, GEORGE V. BORCHSENIUS,
G. J. LOMEN, CARL J. LOMEN, and J. A.

JOHNSON,
Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, PIARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Writ of Error [Original].

United States of America,—ss.

The President of the United States to the Honorable

the Jud^e of the District Court for the District

of Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before .you between Louis

Espe, George Sennes, E. J. Sinnes, George V. Borch-

senius, G. J. Lomen, Carl J. Lomen and J. A. John-

son, as plaintiffs, and Ole Stenfjeld, P. M. Eide,

Harry McLaughlin, Con Sullivan, James Sullivan

and John Saxhaug, as defendants, a manifest error

has happened to the great damage of the said defend-

ants, Ole Stenfjeld, Harry McLaughlin, Con Sulli-

van and John Saxhaug, as is said and appears by

their petition herein, we, being willing that error, if
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any hath been done, should be duly corrected, and

full and speedy justice done unto the parties afore-

said in this behalf, do command you, if judgment be

therein given, that then under jomv seal, distinctly

and openly, you send all the records and proceedings

as aforesaid with all things concerning the same to

the Justice of the United States Circuit Court of

Appeals for the Ninth Circuit, in the city of San

Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

the court on the eleventh day of June, 1908, that the

record and proceedings aforesaid ma}^ be inspected

and said Circuit Court of Appeals may cause to be

done therein to correct these errors what of right

and according to the law and custom of the United

States should be done.

Witness, the Honorable MELVILLE W. FUL-
LEK, Chief Justice of the Supreme Court of the

United States, this 15th day of May, 1908.

Attest my hand and seal of the District Court of

the District of Alaska, Second Division, on the day

and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the District Court for the District of

Alaska, Second Division.

By Angus Mc Bride,

Deputy.

Service of the within writ of erroi' by receipt of

copy this 15th day of May, 1908, hereby aihiiitted.

0. J. LOMEN,
Atty. for Plaintiffs, the Defendants in Error.
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[Endorsed] : Original. No. 1670. In the District

Court, District of Alaska, Second Division. Louis

Espe et al.. Plaintiffs, vs. Ole Stenfjeld et al.. De-

fendants. Writ of Error. John Rustgard and T.

M. Reed, Attorneys for Defendants.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1670.

LOUIS ESPE, GEORGE SENNES, E. J.

SINNES, GEORGE V. BORCHSENIUS,
G. J. LOMEN, CARL J. LOMEN, and J. A.

JOHNSON,
Plaintiffs,

vs.

OLE STENFJELD, P. M. EIDE, HARRY MC-

LAUGHLIN, CON SULLIVAN, JAMES
SULLIVAN, and JOHN SAXHAUG,

Defendants.

Citation [on Writ of Error—Original].

United States of America,—ss.

The President of the United States, to Louis Espe,

George Sennes, E. J. Sinnes, George V. Boreh-

senius, G. J. Lomen, Carl J. Lomen and J. A.

Johnson, Greeting:

You and each of you are hereby cited and admon-

ished to l)e in and appear at the United States Circuit

Court of Appeals for the Ninth Circuit to be held

at the citv of San Francisc(», in the State of Call-
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foriiia, within thirty days from the date of this writ,

])ursuaiit to a writ of error filed in the clerk's offiee

of the District Conrt for the District of Alaska, Sec-

ond Division, wherein Ole Stenfjeld, Harry Mc-

Laughlin, Con Sullivan and John Saxhauc? are plain-

tiffs in error, and you ai'c the defendants in error,

to show cause, if any there he, why tlic judg'nient and

decree in the said Avrit of error mentioned and en-

tered herein on the 16th da>' of March, 1908, should

not be corrected and speedy justice sliould not be

done to the parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this day of May, A. D.

1908, and of the Independence of the United States

the one hundred and thirty-second.

ALFRED S. MOORE,
Judge of the District Court, District of Alaska, Sec-

ond Division.

[Seal] Attest: JOHN H. DUNN,
Clerk.

By Angus McBride,

Deputy.

Service of the within citation by receipt of copy

tliereof this 15th day of May, 1908, hereby admitted.

G. J. LO>[EN,

Atty. for Plaintiffs, the Defendants in Error.

[Endorsed] : No. KJTO. In tlie District Court, Dis-

trict of Alaska, Second Division. Louis Espe et al..

Plaintiffs, vs. Ole Stenfjeld et al.. Defendants. Cita-

tion. John Rustgard and T. M. I^'cd, Attorneys for

Defendants.
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[Endorsed]: No. 1G31. United States Circuit

Court of Appeals for the Ninth Circuit. Ole Stenf-

jeld, Harry McLaughlin, Con Sullivan, and John

Saxhaug, Plaintiffs in Error, vs. Louis Espe, George

Sennes, E. J. Sinnes, George V. Borchsenius, G. J,

Lomen, Carl J. Lomen and J. A. Johnson, Defendants

in Error. Transcript of Record. Upon Writ of

Error to the United States District Court for the

District of Alaska, Second Di^dsion.

Filed August 11, 1908.

F. D. MONCKTON,
Clerk.

1
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IN THE

Mniteti States; Circuit Court cf Appeals

FOR THE NINTH DISTRICT.

OLE STENFJELD, HARRY MC-
LAUGHLIN, CON SULLIVAN
AND JOHN SAXHAUG,

Plaintiffs in Error,

[

VS.

LOUIS ESPE, GEORGE SENNES,|
E. J. SINNES, GEORGE V.

' BORCHSENIUS, G. J. LOMEN,
CARL J. LOMEN and J. A.

JOHNSON,
Defendants in Error.

^

No. 1631,

BRIEF FOR PLAINTIFFS IN ERROR.

STATEMENT OF THE CASE.

This is an action in ejectment brought by the de-

fendants in error in the District Court of the District

of Alaska, Second Division, to recover possession of

that portion of the alleged Hercules No. i Association

Placer Claim, situated in the Cape Nome Mining

District, Alaska, covered by that part of the Parkland



or Eagle Placer Claim, represented on defendants'

Exhibit lo as a red or pink-tinted tract, lying south of

and adjoining the Snowhilltop Claim, described by

metes and bounds in the answer of defendants below;

said red or pink-tinted tract is ground which is in dis-

pute in this action and covers about five acres.

The Snowhilltop Placer Claim, the Parkland or

Eagle Placer Claim and other placer claims lie in their

entirety within the exterior boundaries of the alleged

Hercules No. i Association Placer Claim.

Defendants in error, who were plaintiffs below, as-

sert title to the ground in dispute under the alleged

location of the "Hercules No. i Association," which

they claim was made at midnight on January ist,

1904, and also under an alleged amended location

thereof, which consisted merely in posting an amended

location notice, dated March 14th, 1906 at the south-

west corner, being point i on their Exhibit A, and

claiming some additional ground, theretofore claimed

by them under a separate blanket location; but with-

out doing anything further in the way of marking the

boundaries or changing the former markings (Tr., 83).

They introduced evidence tending to show that said

association placer claim was located on January ist,

1904, by posting a location notice at point 2 on plain-

tiffs' Exhibit A (Tr., 205), the same being point 39

on Defendants' Exhibit 10 (Tr., 206), and that on the

previous day (Dec. 31st, 1903), stakes of the usual

size were set at points i, 2, 3 and 34 on Exhibit A,



but that these stakes were not marked till some three

or four days later and that stakes then marked showed

merely the geographical situs of the corner, but con-

tained no markings to show distance to other corners,

and that they placed no other stakes or markings on

the ground.

Defendants in error claim three separate discoveries;

one made by one Wm. Sutton on an alleged fraction

between claims 5 and 6 below discovery on Newton

Gulch No. 2, which fraction is represented by lines

10-25-27-28-26-23-10 on Exhibit A, which said discov-

ery defendants in error claim to have been informed

of and to have adopted in March, 1904; another dis-

covery made by themselves while doing assessment

work at points A or B on No. 5 Newton No. 2 during

the latter part of December, 1905, both of which dis-

coveries were made on ground non-contiguous to the

ground in dispute—and a third discovery in May,

1906, upon the ground in dispute herein (Tr., 99).

Plaintiffs in error allege title under the Parkland

and Eagle locations which cover identical ground;

they claim that Ole Stenfjeld made a discovery upon

and located the Parkland Placer Claim on July 17,

1905 (Tr., 106-107), and that on March 15, 1906, he

relocated the Parkland Placer Claim, for the purpose

of strengthening the title, in the name of John Sax-

haug, a mining partner, calling such relocation the

Eagle Claim, marking the boundaries by setting and



marking new stakes and posting and recording a loca-

tion notice (Tr., io8, 178).

The amended location notice of the Hercules Asso-

ciation No. I was signed by six persons and was

recorded some eight months after the alleged relocation

by posting had taken place and purports to cover the

ground originally covered by Hercules No. i and

Hercules No. 6 Association Claims and the certificate

claims 160 acres outside of the conflict with the Snow-

hilltop Association Claim No. 6 on Newton No. 2.

Said latter claims include sixty acres and are ex-

pressly excepted and excluded in said notice. The

said amended notice thus actually purports to claim

100 acres more than the law allows (Tr., 166).

There is no provision in Alaska for amended loca-

tions and plaintiffs in error contended that the mere

posting and recording of this amended location notice

could not operate as a relocation, but only as a dis-

claimer of any interest in the ground covered by the

Snowhilltop claim and Claim No. 6 on Newton No. 2,

and that no new rights would be acquired thereby. The

Court below refused so to instruct (Assignment of

Error XLHI, Tr., 237).

It is admitted that Claims Nos. 6 and 7 on New-

ton Gulch No. 2, the Roosevelt Claim, the Bon Voy-

age Claim (which practically covers the ground

claimed by the Golden Bull location), the North Pole

and the Happy Bench, as shown on defendants' map,

Exhibit 10 (Tr., 206), were and still remain prior,



valid and subsisting placer mines (Tr., 123), and plain-

tiffs in error introduced evidence tending to prove that

the Snowhilltop, Collins or Mercy Group and Home-

stake Group were prior valid locations. Defendants

in error did not controvert this by introducing any evi-

dence to dispute said locations. Said former loca-

tions lie wholly or partly within the exterior boun-

daries of Hercules No. i Association and cut the same

into non-contiguous fractions or tracts.

The Snowhilltop was located January ist, 1904, by

Hillman and Nasby prior to the location of the Her-

cules No. I (Tr., 118, 182). The Collins Group, or

"Mercy," was located Sept. 8th, 1903 (Tr., 120, 188).

The alleged discovery made by Sutton on the frac-

tion between 5 and 6 on Newton Gulch No. 2 and the

alleged discovery made in December, 1905, on 5 New-

ton Gulch No. 2, were made on land non-contiguous

to the land in dispute.

Plaintiffs in error contend that the Hercules No. i

Association is void because it embraces within one set

of boundaries several non-contiguous tracts. The

Court below ruled that several non-contiguous parcels

of land can be embraced within one placer location

and one set of boundaries. Plaintiffs in error contend

that each separate parcel constitutes a separate claim,

and that each separate parcel must be taken up as a sep-

arate location and separately marked on the ground.

The lower Court ruled that a claim can consist of

several non-contiguous parcels, provided only that a
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requires no other marking than a single 20-acre placer

claim. The record shows that on the ground in dis-

pute the first discovery was made by the plaintiffs in

error (Tr., 106, 112, 99).

Plaintiffs in error further contend that the Hercules

No. I Association was void because its lines were know-

ingly, wilfully and fraudulently laid on, over and with-

in prior valid mines for the purpose of catching any

fractions that might be found to exist; that such loca-

tion was void, because it was purely speculative and

an attempt to levy blackmail on prior locators.

Defendants in error contend that the question of

good faith does not enter into the case and the Court

below so ruled and excluded all evidence, offers and

instructions, supporting the contentions of plaintiffs

in error on that point.

Plaintiffs in error further contend that the Her-

cules No. I Association is void because the real

boundaries of the open, unappropriated and unoccu-

pied land attempted to be claimed were not marked.

The Court below held with our opponents.

Plaintiffs in error also contend that the Hercules

No. I Association was and is void as far as the parcel

of land in controversy is concerned, because no dis-

covery of gold was made thereon prior to the perfec-

tion of the Parkland location and that the discovery

made by Stenfjeld on the Parkland claim will sup-

port his location of the Eagle claim. The Court
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support the Eagle claim, unless he intended to abandon

the Parkland claim.

In order to connect the ground in dispute with the

open ground lying north of the Snowhilltop claim, it

would be necessary to cut a piece off the easterly end

of the Snowhilltop claim, including the latter's initial

point. The trial developed the fact that the Snowhill-

top, purporting to embrace 40 acres, actually embraced

44 acres. Defendants is error contended, and the

Court below so held, that inasmuch as the excess had

not been cast off it could be taken off the east end.

Over the objection of plaintiffs in error evidence was

introduced to show how wide a strip this excess would

make along the east line of the Snowhilltop claim.

Plaintiffs in error offered to show by a written lease

that the easterly 500 feet of the said claim, including

said strip, had been leased to one Jordan and that G. J.

Lomen, as attorney in fact of one of the owners of the

Snowhilltop, had signed said lease and that said lease

was still in force and possession held thereunder, but

the offer was overruled.

Plaintiffs in error contended that the burden of

proof was on the defendants in error to show that the

land embraced in the Hercules location was open, un-

appropriated and unoccupied land and one unbroken,

compact tract; the defendants in error contended, in

which they were sustained by the Court below, that

the burden of proof was on the plaintiffs in error to
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show that the land claimed by the defendants in error

under their location was not vacant and non-contiguous.

The question of prior possession and forcible dis-

possession was raised by defendants in error, who con-

tended that in the event neither party had proven title

to the claim in dispute they would then be entitled to

recover because they had had prior possession and had

been dispossessed by force. There was no showing of

force, and plaintiffs in error contended that under the

proofs they were entitled to an instruction to the effect

that their entry was peaceable and that defendants in

error were not in actual possession and that they must

prove a valid title in themselves before they could re-

cover irrespective of whether the defendants had proven

a title or not.

The Court below ruled with defendants in error.

The question of abandonment arose in the case and

plaintiffs in error requested the Court to instruct the

jury as to what constituted abandonment, but the Court

refused. Verdict and judgment went for the plain-

tiflfs (defendants in error) and defendants prosecute

their appeal from said judgment.

The leading questions to be discussed in this brief

are therefore:

I. Can non-contiguous tracts or parcels of placer

ground be embraced in one location wtihin one set of

boundaries? Must not each such parcel be acquired

as a separate claim, requiring separate marking, sep-

arate discovery, separate assessment work?



2. Can the lines of a placer claim knowingly and

wilfully be laid on, over and within prior valid and

subsisting claims for the purpose of catching fractions

or for any other purpose? Can boundary stakes and

notices wilfully and designedly be placed on land seg-

regated from the public domain?

3. Does the mere posting of an amended location

notice unaccompanied by any other acts, in the absence

of a statute providing for the appropriation of over-

laps of land that has reverted to the public domain,

by amended locations, operate as a relocation?

4. Can an association placer claim embrace with-

in its exterior boundaries more than the maximum area

allowed by law by deducting from the actual area em-

braced therein the area contained in prior valid loca-

tions situated inside of the limits of the association

claim?

5. Is the association claim entitled to the excess

contained in an otherwise valid location situate inside

of the limits of the association claim, when such ex-

cess is due to an honest mistake and the excess attempt-

ed to be claimed is in the actual possession of the senior

locator and before demand is made on the senior loca-

tor to cast off excess?

Does not an amended location notice which ex-

pressly disclaims any interest in such excessive claim

operate as an abandonment of all claim to such excess?
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6. Is not the burden of proof on the plaintiff who

alleges ownership of a placer claim under a mining

location, to prove that the land claimed is open, un-

appropriated and unoccupied land and that the claim

embraces a parcel and not two or more non-contiguous

parcels of land?

7. Is it not the duty of the Court trying an eject-

ment suit wherein the question of abandonment arises,

to instruct the jury wherein abandonment consists,

when requested so to do?

8. Must not the plaintiff in an action of ejectment

recover on the strength of his own title? Does a prior

possession without title avail as against the peaceable

possession of his adversary, who is working the ground

in dispute?

SPECIFICATION OF ERRORS.

The errors which we desire to discuss in this brief

are confined to the instructions given the jury, the re-

fusal to give instructions requested, the refusal to ad-

mit testimony and evidence offered, and the admission

of evidence objected to.

I. The Court erred in instructing the jury as fol-

lows :

"I also charge you that an association claim re-

quires but one discovery, if the claim consist of but

one compact body of land, unbroken into parts, and
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located on vacant public mineral land of the United

States. If, however, the location covers and in-

cludes two or more parcels of such vacant, unap-

propriated ground, separated from each other by

valid claims of others, a separate discovery upon

each of said separated parts would be necessary to

complete a lawful appropriation of each."

Assignment of Error XXIII.

2. The Court erred in refusing defendants' request

to instruct the jury as follows:

"The law does not permit one mining location

to cover two or more non-contiguous tracts. If,

therefore, the alleged Hercules No. i was made
to embrace two or more non-contiguous tracts the

whole location was void, and each such separate or

non-contiguous tract remained open for location

and appropriation as though no location of the al-

leged Hercules No. i had ever been made."

Assignment of Error LIV.

3. The Court erred in refusing defendants' request

to instruct the jury as follows:

"Defendants contend that the particular ground
in dispute is one of two or more non-contiguous

tracts embraced within the alleged exterior

boundaries of the alleged Hercules No. i location.

If you find this to be true, your verdict must be in

favor of the defendants."

Assignment of Error LV.
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.4- The Court erred in instructing the jury as fol-

lows :

"If you should find that there is a discrepancy

between the calls in the notice and the stakes on the

ground, then I charge you that the stakes on the

ground would control. The recorded notice is

notice to the world of all facts therein stated which

the law requires to be therein stated, and hence is

notice and evidence of the situation of the locality

of the claim, if the notice sufficiently specifies such

locality."

Assignment of Error XXL

5. The Court erred in instructing the jury as

follows

:

"I charge you that in the location of a group or

association claim, it is not necessary to mark each

twenty acres or other part of the claim, if the

boundaries can be readily traced. The law does

not require an association claim to be marked

otherwise than a twenty-acre tract. If the boun-

daries can be readily traced from the markings

made, including stakes and notice, if any, it is suffi-

cient; nor is it necessary to put the name of the

claim or other marks THEREON if the notice suffi-

ciently refers to them."

Assignment of Error XXTT.

6. The Court erred in refusing defendants' request

to instruct the jury as follows:
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"The question as to the sufficiency of the stakes

or boundary markings to enable a location to be

traced always depends, to a great extent, upon the

contour and condition of the country covered by

the location. When the condition of the ground is

such that the view from one stake or monument to

the other is obstructed, the claim may need more

definite marking than where one has a clear view

from stake to stake."

Assignment of Error XXXIX.

7. The Court erred in refusing defendants' request

to instruct the jury as follows:

"The law requires this marking of the claim

upon the ground to be done in such a manner that

any person of reasonable intelligence may go upon

the ground and readily trace the claim out, and

readily find the boundaries and limits of the claim

without instructions, advice, or information from

any person or thing other than the markings upon

the ground."

Assignment of Error XL.

8. The Court erred in sustaining plaintiffs' objec-

tion to the following ofifer and request for right to

cross-examine made by the defendants during the cross-

examination of plaintiffs' witness Louis Espe, which

offer, objection and ruling were as follows:

"Mr. Rustgard—Defendants offer to show by

the cross-examination of this witness that he and
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the other locators of the Hercules No. i at the time

of the alleged location of said claim, knew that

the following claims as designated on defendants'

map, to wit: Snowhilltop, Catherine or Blackjack,

Mercy or Collins, No. 4, No. 5, No. 6, and No. 7,

on Newton No. 2, North Pole, Homestake Group,

Roosevelt, Happy Bench, Bon Voyage and Golden

Calf were prior valid and subsisting locations at the

time the Hercules was located.

"Mr. Lomen—This is objected to as irrelevant,

incompetent and immaterial and based upon facts

not already in evidence, and not proper cross-

examination.

"The Court—Sustained."

Assignment of Error VI.

9. The Court erred in sustaining plaintiffs' objec-

tion to the following offer and request made during

the cross-examination of plaintiffs' witness Louis Espe,

which offer, objection and ruling were as follows:

"Mr. Rustgard— (In writing.) We offer to

show by cross-examining this witness that on the

same night at the same time that the Hercules No.

I was located this witness and his associates located

six or seven association claims; that said claims

were contiguous to each other and to the alleged

Hercules No. i, and covered ground which the

locators thereof knew to have been covered by a

multitude of prior mining locations ever since

1898 and 1899; t'l^t many of the association claims

located on the morning of January ist, 1904, cm-
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braced various valid mining claims then being

worked and in the actual possession of others and

including cabins, houses and tents, then, to the

plaintiffs' knowledge, owned and occupied by oth-

ers. Defendants offer such evidence by way of

cross-examination of this witness for the purpose

of showing:

"First. That the alleged Hercules No. i was

not staked in good faith.

"Second. That the location of the said Her-

cules No. I was in pursuance of a general scheme

or plan, previously conceived, and at this time car-

ried out, to cover with placer locations of the maxi-

mum dimension extensive tracts of the most valu-

able and best known placer ground in the Cape
Nome mining district with a view of thus acquir-

ing fractions which might afterwards be found to

exist between prior and subsisting locations, and

with a view of levying blackmail on legitimate

miners and prospectors.

"Third. The plaintiffs did not at the time of

the alleged location of the alleged Hercules No. i

claim care whether the same embraced ground pre-

viously located and then belonging to others or not.

"Fourth. That plaintiffs knew at the time of

the alleged location of the alleged Hercules No. i

that only small fractions, if any, within the exterior

lines were open to location.

"Fifth. That the plaintiff made the alleged
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location of the said Hercules No. i with a view

of thereby acquiring title to such fractions as might

afterwaids be found to exist between the prior valid

locations.

"Sixth. That the exterior boundaries of the al-

leged Hercules No. i, as marked on the ground,

did not represent what the locators thereof in truth

believed was their rightful property.

"Seventh. That the said alleged claim was

located with the full knowledge on the part of these

locators that its corner monuments were placed

upon and its lines thrown across the ground not

vacant or open for location.

"Eighth. That the excess of the area embraced

within the lines of the Hercules No. i was not an

honest mistake due to innocent error.

"Defendants also demand the right to such cross-

examination for the purpose of testing the sincerity

of this witness and discrediting his testimony, as

to discovery and examination of the ground prior

to the location as well as his testimony as to the

time, method and manner of marking the boun-

daries.

"Mr. Wood—Objected to on the ground that it

is immaterial, irrelevant and incompetent, not

proper cross-examination, and not admissible under

the pleadings of this case, at this time during the

cross-examination of plaintiffs' witness.
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"The Court—Objection sustained."

Assignment of Error VIII.

10. The Court erred in granting and sustaining

plaintiffs' motion to strike out the following testimony

given by defendants' witness C. M. Thuland, which

testimony, motion and ruling were as follows:

'^Q. (By Mr. Rustgard)—State what that con-

versation was.

"A. After I had been out on the ground I had

a conversation with Lomen. He told me, of course,

that they had staked over these claims, but they

laid no claim to No. 6; they staked it for the pur-

pose of catching any fractions that might be there.

''Mr. Lomen—Move to strike it out; whether

I did say that or not, it doesn't make any differ-

ence.

"The Court—It would have nothing to do with

the case if he did say it—we strike that part out."

Assignment of Error XIV.

11. The Court erred in instructing the jury as

follows:

"But one discovery can not at one and the same

time operate as a discovery for two several locations

of the same ground, and with reference to the dis-

covery claimed to have been made by Stenfjeld, it

would not, if made, support at one and the same

time the Parkland and also the Eagle locations.

If you find from the evidence that Stenfjeld, when
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Assignment of Error LVII.

15. The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

"In appropriating the excess of a claim such ex-

cess must be taken from that part of the claim where

the location notice shows the excess to be. Thus,

in the case of the Snowhilltop, measuring from the

initial point in a southwesterly direction as indi-

cated by the notice, 1320 ft., whatever lies beyond

that point must be treated as the excess. No sub-

sequent locator can arbitrarily stake an excess tak-

ing in the initial point of the prior claim, if such

initial point is known to him."

Assignment of Error LVIII.

16. The Court erred in instructing the jury as fol-

lows:

"I also charge you that upon the question of

whether the Hercules location included valid,

prior, conflicting claims, the defendants have the

burden of proof cast upon them to show the validity

of such conflicting claims in the same manner as

the validity of other claims is shown."

Assignment of Error XXVII.

17. The Court erred in refusing defendants' request

to instruct the jury as follows:

*'The burden rests upon plaintiffs to prove by a

preponderance of the evidence a valid title in them-
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selves before they can recover, irrespective of

whether the defendants have proven a title or not."

Assignment of Error XXXIII.

i8. The Court erred in sustaining plaintiffs' objec-

tion to the following question asked on cross-examina-

tion by the defendants of plaintiffs' witness, W. N.

Monroe, which question, objection and ruling were as

follows:

"When you on direct examination stated to coun-

sel's question that you accepted his offer, did you

mean to say that you intended to part with your

title to the tent before you got the money?

"Mr. Wood—Objected to as irrelevant, incom-

petent and immaterial.

"The Court—Objection sustained."

Assignment of Error XL

19. The Court erred in instructing the jury as fol-

lows:

"If you should find from the evidence that

neither had a valid existing location, then you may
consider the question whether the plaintiff was in

actual possession of the premises at said time, and

whether the defendants forcibly entered upon their

possession and ousted the plaintiffs' therefrom."

Assignment of Error XIX.
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20. The Court erred in instructing the jury as fol-

lows:

"I further charge you that though the premises

in controversy may not at the time of the entry by

defendants have been in the physical possession of

the plaintiffs, and the plaintiffs may have been tem-

porarily absent from the ground, yet, if you find

that plaintiffs had before the entry thereon by de-

fendants actually occupied the premises, and at the

time of the entry thereon by defendants had a tent

and tools on said premises and a drill-hole thereon,

evidencing to your satisfaction that the possession

was not abandoned or that their absence was tem-

porary, then such possession would raise in law a

presumption of title in plaintiffs, and defendants

could not recover without showing a better title

than that held by plaintiffs under such legal pre-

sumption. Without a better title in themselves or

a better title with which they connect themselves,

the taking of possession by defendants would

amount only to a pure tort, a simple act of intru-

sion, or trespass."

Assignment of Error XXX.

21. The Court erred in instructing the jury as fol-

lows :

"The law presumes title in the actual occupant

of premises, and such legal presumption is sufficient

to entitle the plaintiffs to recover in this action if

you find that plaintiffs were in the actual occupa-

tion of the premises in question, and were ousted
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by defendants, unless the defendants have overcome

the said legal presumption by showing a better title

in themselves, or have connected themselves with a

better title than that of plaintiffs arising from such

presumption of law."

Assignment of Error XXXII.

22. The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

"(a) You are instructed that it is immaterial

whether or not J. A. Johnson was the owner of the

tent standing on the premises in dispute at the time

McLaughlin and Sullivan took possession on the

3rd day of November, 1906.

"(b) And you are further instructed that the en-

try and possession of defendants on November 3rd,

1906, was and is in law peaceable, and that at the

time such entry was made the plaintiffs were not

in the actual possession of the premises in dispute."

Assignment of Error XXXVI.

23. The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

"You are instructed that there is no evidence in

this case that the plaintiffs were in actual posses-

sion of the premises in dispute at the time defend-

ants entered upon the premises on the 3rd day of

November, 1906."

Assignment of Error XXXVIII.
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24- The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

"Whether or not any claim involved in this con-

troversy has been abandoned by the owners at any

fixed time is a question of fact for you to determine.

'Abandonment of a claim by the owner is the inten-

tion on the part of such owner to give up his claim

and go away from it without any intention of re-

turning, and regardless of what may become of it,

or who may appropriate it.'
"

Assignment of Error XXXIV.

25. The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

"(a) You are instructed that the location of the

Eagle by Stenfjeld in the name of John Saxhaug,

March 15, 1906, does not in and of itself operate

as an abandonment of the Parkland location.

"(b) If the Eagle location was made with a

view of further strengthening the title to the ground

covered by the Parkland location, the latter if oth-

erwise valid, is in no way weakened by the loca-

tion of the Eagle.

"(c) If you should find that the Eagle location

was not made for the benefit of Saxhaug but for the

benefit of Stenfjeld, that fact in no way militates

against the Parkland location, but is a circumstance

which may tend to show that Stenfjeld did not in-

tend to abandon the Parkland location."

Assignment of Error XXXV.
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26. The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

"You are instructed that the posting of the

amended location notice of the Hercules No. i on

the 14th day of March, 1906, as testified to by G. J.

Lomen, cannot operate as a relocation. You are

further instructed that by such act the plaintiffs

acquired no new rights to the premises in dispute

not already possessed at the time such notice was

posted."

Assignment of Error XLIII.

27. The Court erred in sustaining plaintiffs' objec-

tion to the offering in evidence of Defendants' Exhibit

15 for Identification, the same being a lease of the east-

erly 500 feet of the Snowhilltop claim, executed by H.

L. Hillman, Gustaf J. Nasby, M. A. Hummel and

C. A. Abel, by C. J. Lomen, her attorney in fact, to

E. R. Jordan, for a term of two years; offered in sup-

port of testimony of Hillman and to show that the

business agent of the Hercules Association claimed no

interest in that part of the Snowhilltop claim.

Assignment of Error XHI.

28. The Court erred in entering judgment herein

in favor of plaintiffs and against defendants.
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29- The Court erred in refusing to give the follow-

ing instructions to the jury, to wit:

"If you find that the Hercules No. i was located

with the knowledge on the part of its locators, that

various portions embraced within the exterior

boundaries of their claim, were at the time valid

and subsisting mining locations and that the said

locators of the said alleged Hercules No. i did not

make their location with the intention of claiming

all the ground within their lines, but intended to

claim irregular tracts that existed between the ex-

isting prior locations, then and in that case you

must find that the boundaries of the Hercules No.

I were not sufficiently marked to comply w^ith the

law and that the location is for that reason void.

Assignment of Error LH.

30. The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

*Tn estimating the area that may be lawfully

embraced within one location you must take into

consideration all the ground covered by the loca-

tion, whether the same was open for location or

not."

Assignment of Error XLVH.

31. The Court erred in refusing defendants' re-

quest to instruct the jury as follows:

"The burden of proof rests distinctly upon plain-
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tiffs to establish by a fair preponderance of the evi-

dence that the ground covered by their location

was open and unappropriated public land at the

time they located; and the burden of this proof

rests upon plaintiffs as to each and every piece, par-

cel and tract to which they must establish their own
title in order to make good their title to the tract in

dispute. Thus, the burden is not on the defendants

to establish the non-contiguity of their ground."

Assignment of Error LVI.

ARGUMENT.

I.

NON-CONTIGUITY.

One of the main questions in this case, as we view it,

is whether or not two or more non-contiguous pieces,

parcels or tracts of placer ground separated from each

other by prior, valid placer locations, can be entered

as one location with one set of boundaries.

Plaintififs in error took the position that two or more

non-contiguous tracts cannot be held under one loca-

tion. The defendants in error took the position that

there was nothing to prevent non-contiguous tracts

from being held under one location and one marking.

The Court split the difference and instructed that non-

contiguous tracts could be held under one placer lo-

cation, provided a discovery was made on each tract.
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(See specifications i, 2 and 3, being assignments of

error numbered 23, 54 and 55.)

THE FACTS.

The facts as shown by the Transcript are as follows:

Defendants in error staked what they called the Her-

cules No. I Association on January ist, 1904, by post-

ing a location notice at the northwest corner and plac-

ing four stakes, one at each corner, about half a mile

or more apart, to wit, at points i, 2, 3 and 34, as shown

on plaintiffs Exhibit A (Tr., 205) ; said points i, 2 and

3 being identical with points 38, 39 and 40 on defend-

ants Exhibit 10 (Tr., 206).

This staking was done by William Johnson, who

says: "Prior to midnight in the afternoon I put in

" three stakes. I marked the stakes after they were

" placed there, either the 2nd, 3rd or 4th of January "

(Tr., p. 80). The original locators (Plaintiffs' Ex-

hibit B, Tr., 175), were Julie Lomen, Carl J. Lomen,

Lulu Borchsenius, Wm. Johnson, G. J. Lomen, Geo.

V. Borchsenius, E. J. Sinnes and L. P. Espe. On

March 14th, 1906, G. J. Lomen posted what purports

to be an amended location notice at the southwest cor-

ner (point i), signed by George V. Borchsenius, E. J.

Sinnes, Geo. Sennes, Louis Espe, Carl Lomen and L.

J. Lomen (Exhibit "H," Tr., 166), and claims to

embrace the ground theretofore on the ist day of Jan-

uary, 1904, located as Hercules No. i and Hercules
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No. 6, and to be thereafter known as Hercules No. i

Association Placer Mining Claim, containing, after

excluding conflict with claim No. 6 on Newton Gulch

No. 2 and Snowhilltop Claim, i6o acres.

Nothing further was done by Lomen by way of

marking stakes or otherwise toward making any

amended location. (Testimony of G. J. Lomen, Tr.,

83).

The following claims as shown on defendants' map

marked Exhibit lo (Tr., 206), a copy of which

we herewith insert, are in conflict with and

lie wholly or partly within the exterior boundaries

of Hercules No. i : Claims Nos. 6 and 7, Newton

Gulch No. 2, the Snowhilltop, the Eagle, the Collins

or Mercy Group, the Homestake Group, the North

Pole, Happy Bench, the Roosevelt, and Bon Voyage

claims.

All of said claims are admitted to be prior, valid

locations, except the Snowhilltop, Eagle, Collins or

Mercy and Homestake Group claims (Tr., 123, lines

12 to 23). And the plaintififs in error proved conclu-

sively and without contradiction at the trial, as shown

by the transcript, which contains all the testimony

bearing on the question of contiguity, that the Snow-

hilltop, Collins or Mercy and Homestake Group

claims were prior locations.

The Snowhilltop claim was located, notice posted

and boundaries marked on January ist, 1904, a dis-

covery having been made prior thereto, and the loca-
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tion was thus perfected at least two days before the

Hercules stakes were marked by Wm. Johnson (Tr.,

p. ii8, and Defendants' Exhibit 2, pp. 182 and 183).

Testimony of William Johnson, bottom of page 80.

The Hercules people have always recognized the va-

lidity of the Snowhilltop, as shown by description in

Plaintiffs' Exhibit E (Tr., p. 168, third line from

bottom), and the amended location notice, which ex-

pressly excludes the Snowhilltop and recognizes its

validity. The evidence is undisputed.

The Collins or Mercy Group Claim was perfected

Sept. 8, 1903. Testimony of Thomas Dingwall, Tr.,

pp. 120, 121, Defendants' Exhibit 3 (Tr., pp. 188-190).

The validity of this location is undisputed.

Claim No. 6 on Newton Gulch No. 2, the Snowhill-

top and Mercy Group Claims, separate the ground in

dispute known as the Parkland and Eagle Claim, from

Claim No. 5 on Newton Gulch, where defendants in

error claim to have made a discovery in December,

1905, when they performed the assessment work (Tr.,

bottom p. 77), and said claims cut the Hercules No.

I into two or more -non-contiguous tracts, pieces or

parcels of land.

The location of the Homestake Group Claim was

perfected in the summer of 1903. Testimony of John

Anderson (Tr., pp. 121 and 122). This claim forms

an additional barrier between No. 5 Newton and the

ground in dispute.

The location of the ground in dispute was perfected
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by Ole Stenfjeld in July, 1905, as the Parkland loca-

tion, and the Parkland location merged in the Eagle

location on March 15th, 1906, when the Parkland was

re-located by Stenfjeld in the name of his partner Sax-

haug. Testimony of Stenfjeld (Tr., pp. 106-110).

All conflicts and overlaps of Eagle claim abandoned

by amended location. (Defendants' Exhibit 6, p.

190.)

We differ from the Court below and contend that

if the Hercules was only one claim it needed only

one discovery; if, on the other hand, it consisted of

several separate and distinct claims it could be held

only under separate and distinct locations with sep-

arate and distinct boundary lines. It, therefore, be-

comes necessary to discuss the whole question of con-

tiguity as applied in the mining law.

The statute always refers to a mining claim as "a

tract" or "a piece," "such tract," "such mine," or "such

piece," showing clearly Congress had in mind the old

custom of having a separate set of boundaries for each

tract claimed, and that one compact tract was re-

ferred to.

The mining law of 1866, 14 Stat, at Large, ch. 262,

Sec. 2, gives permission "to enter such tract," mean-

ing a mining claim.

Sec. 2 refers to the claims as "such mine"; Sec. 4 as

"a mine," and Sec. 6 as "any mine."

Sec. 2320, R. S., provides, "no location of a mining
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" claim shall be made until the discovery of the vein

"or lode within the limits of the claim located''; and

clearly refers to one continuous tract. It certainly

does not contemplate several separate tracts within the

same boundaries and a discovery on each such tract.

Sec. 2322, R. S., provides that the "locator . . .

" shall have the exclusive right of possession and en-

" joyment of all the surface included ivithin the lines

" of his location/'

This clearly contemplates a location consisting of a

continuous and unbroken tract unintercepted by in-

tervening locations or claims.

Sec. 2325, R. S., provides that "Any person . . .

having located a piece of land for such (mining) pur-

pose," etc.

If a mining location consisted of several separate

and non-contiguous tracts it could not be thus referred

to as ''a piece."

In Sec. 2337, R. S., the appropriation of "non-con-

tiguous" and "non-adjacent" ground is specially pro-

vided for—but this is expressly confined to millsites,

and by implication excludes all other non-contiguous

ground.

In the section providing for the location of associa-

tion claims (like the one here in question ) Congress

was careful in preserving and in fact emphasizing the

element of contiguity as an essential. That section

(Sec. 2330, R. S.) provides that "two or more persons
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having contiguous claims of any size . . . may

make joint entry thereof."

The Hercules being an association claim, contiguity

is seen to be expressly provided for by the section per-

mitting such claims to be located.

The Secretary of the Interior in referring to the

language of Sec. 2325 supra, said:

"The mining claim for which patent may be

obtained is spoken of as a 'piece of land,' and in the

same connection as 'the claim or claims in com-

mon.' Provision is made for one survey and one

plat of the claim or claims, for posting one notice

on the land embraced in the plat, and for the pub-

lication of one notice in one newspaper. The no-

tice of the application for patent and the plat of

survey are required to be posted together 'in a con-

spicuous place on the land embraced in the plat,'

and the notice is to be published in a newspaper

published 'nearest to such claim.' From the Ian-

gauge used the purpose and intent of Congress

seems clear. The land to be embraced in the plat

of the survey and for which 'an application for a

patent' may in accordance with the law be filed,

may consist of a single mining location or many
such locations held in common; and whether the

owner purchased adjoining locations and added
them to his own or made all the locations himself,

all become his 'claim.' {Smelting Co. vs. Kemp,
104 U. S., 636, 649.) // is manifest that the statute

does not contemplate that a number of mining lo-

cations though held in common, if situate separate
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and apart from one another on the ground, may

constitute the composite claim or group, for which

patent may be obtained in one proceeding. The
provisions of the statute in that behalf are clearly

inapplicable to detached locations, which cannot in

the nature of things form the piece or body of land

to which the requisites to the obtaining of a patent

are made to relate. It is the location of contiguous

or adjoining claims where more than one is in-

volved, that is recognized in the statute as consti-

tuting the subject of a single patent proceeding.

The word ^contiguous' as applied in the

disposition of the public lands, has a long estab-

lished and well understood meaning. Tracts of

land which merely corner on each other in pre-

emption and homestead claims have always been

held to be non-contiguous." (Italics ours.)

Hidden Treasure Cons. Quartz Claim, 35 L. D.,

485.

So, too, the courts have held that the term "piece,"

"tract" and "parcel" of land used in statutes provid-

ing for a homestead exemption refer to one unbroken

and continuous tract, and that two or more separate

pieces which simply corner on each other cannot be

held under a law rendering the homestead exempt.

Martin's Mining Law, p. 74;

Kreslin vs. Man, 15 Minn., 116 (^7) ;

Lin County Bank vs. Hopkins, 47 Kan., 582;

Bunker vs. Locke, 15 Wis., 635 (702).
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Says Mr. Costigan in his very recent and excellent

treatise on Mining Law, at pages 175-6:

"Land to be embraced in one location must be

parcel of the land where discovery is made and

must be embraced within one set of boundary lines."

Citing:

Tomera Placer Claim, 33 L. D., 560,

where the Secretary of Interior held that tracts which

merely cornered could not be taken under one loca-

tion as they did not constitute one tract. Said he:

"The location' of a mining claim is the act of

appropriating a parcel of public mineral land. . . .

The term is applied to the parcel of land so appro-

priated. Land so located is also referred to in

Section 2325 of the R. S. as 'a piece of land.' Tracts

which merely corner on each other do not consti-

tute one body or piece of land . . . The lim-

its of a mining claim are defined by exterior bound-

ary lines. Tracts which merely corner with each

other have entirely separate limits and boundaries.

But one discovery of mineral is required to sup-

port a placer location; and since such discovery is

confined by language of the statute to the 'limits

of the claim'—clearly contemplating what may be

embraced within one set of boundary lines— it is

evident that a claim may not legally be taken in

such form as to make necessary two or more sets

of boundary lines, defining separate limits.

"There is no provision of the mining laws an-
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thortzing a locator, by virtue of a discovery of min-

erals within the limits of one parcel of ground, to

embrace in his location another and entirely differ-

ent parcel." (Italics ours. )

The same doctrine that a mineral location must com-

prise one compact tract was applied by the Land De-

partment in the following cases:

Mabel Lode, 26 L. D., 675;

Paul Jones Lode, 28 L, D., 120;

Grassy Gulch Placer, 30 L. D., 191.

In the "Mabel Lode" the entry was held for can-

cellation "on the ground that the entry of a lode loca-

" tion divided into non-contiguous parts was not per-

" missible."

In the "Paul Jones," the Department held that on

account of the non-contiguity of the two portions of

the claim patent could not issue on more than the por-

tion on which the discovery was made.

The "Grassy Gulch" Placer was a case where the

applicant for patent on placer claim embraced under

one location seven non-contiguous tracts aggregating

in area some five acres, the tracts being separated from

each other by intervening lode claims.

The Commissioner held as follows:

"There is no authority under the mining law and

regulations for the location of a placer claim in

two or more non-contiguous tracts. . . . This

office cannot therefore consider said Grassy Gulch
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locations, each subject to separate and distinct pro-

ceedings for patent."

This ruling was sustained by the Secretary, who held

that the "Del Monte" doctrine, hereafter to be dis-

cussed, did not apply as no extralateral rights were in-

volved, and continued:

"To the extent, therefore, that it was attempted

in making the Grassy Gulch Placer location to

place the lines thereof within, upon or across the

surface of other claims which had been previously

patented or entered, said location was and is abso-

lutely void and of no efifect. The several tracts

embraced within the said so-called location, in so

far as they are rendered non-contiguous by inter-

vening patented or entered claims, can be located,

applied for and entered under the mining laws, if

at all, only as separate and distinct claims."

The placer laws of British Columbia are practically

similar to ours and require a location by marking

boundaries, etc. The very question involved here was

raised in the case of Dart vs. St. Keverne Mining Co.,

Co., Limited, 7 B. C., 56, and the Court there held,

that two strips of land unconnected with each other

cannot be embraced in one location.

In that case the question was whether or not a miner

could locate a claim on each side of a prior location

under one record, but covering only the statutory
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amount of ground. The Court in holding that this

was not possible say:

"The object of the mineral Act is to enable mi-

ners to enter on lands of the Crown and record a plot

of ground which under Section 14 of the Act of

1891, as amended by Cap. 29 of 1893, is, where

possible, not to exceed 1500 feet by 1500 feet, and

of a rectangular form. The term 'plot of ground'

does not mean a variety of plots. A mining claim

may be restricted in area by other existing claims,

but it must be of rectangular form except when a

boundary line of a previously surveyed claim is

adopted as common to both claims. The lehole

scope of the Act indicates that a mining claim

means but one piece of ground." (Italics ours.)

The authorities relied upon by the defendants in

error are Del Monte vs. Last Chance, 171 U. S., 55,

and Brown vs. Gurney, 201 U. S., 184.

But the Supreme Court of the United States only

held in the Del Monte case that:

"A junior lode location may be laid within, upon

or across the surface of a valid senior location, for

the purpose of defining for or securing to such ju-

nior location underground and extralateral rights

not in conflict with any of the rights of the senior

location." (Italics ours.)

The Del Monte doctrine is, briefly, as follows:

The lines of a junior lode location may be laid

across prior valid claims:
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1. Where an underground vein or segment of a

vein exists which can be defined and acquired only by

so laying the lines;

2. Where said lines are so laid openly and peace-

ably, i. e., with the permission, or constructive permis-

sion, of the prior locators; and

3. Where such junior location is made solely for

the purpose of defining and acquiring extralateral

rights not previously taken by others.

The reasons on which rest the Del Monte decision

are embodied in the following language by Justice

Brewer:

"It will often happen that locations which do

not overlap each other are so placed as to leave

between them some irregular parcel of ground.

Within that, it being no more than one locator is

entitled to take, may be discovered a mineral vein,

and the discoverer desires to take the entire surface

and yet it be impossible for him to do so and make
his end lines parallel, unless, for the mere purpose

of location, he be permitted to place those end lines

on territory claimed by the prior locator. . . .

"... The purpose is to reach the vein

which is hidden in the depths of the earth, and the

location ts made to measure rights beneath the sur-

face.'' (Italics ours.)

This decision was applied by the Secretary of the



40

Interior in Hidee Gold Mining Co., 30 L. D., 420,

where it was held:

"The location lines of a lode claim may be laid

within, upon or across the surface of patented lode

mining claims for the purpose of claiming the free

and unappropriated ground within such lines and the

veins apexing in such ground, and of defining and

securing extralateral rights upon all such veins

where the lines

(a) are established openly and peaceably;

(b) do not embrace any larger area of surface

claimed or unclaimed than the law permits."

This was again followed in "Alice" Mining Claim,

30 L. D., 481, where it was held that where a lode

claim was laid partly on patented and agricultural land

with the consent of the owner thereof, patent would

issue to secure rights to the vein outside the lines of

the prior entries.

Mr. Lindley takes exception to the rulings of the

Secretary of the Interior in the "Hidee" and the

"Hustler" cases, and maintains that there is no war-

rant in the Del Monte doctrine for allowing a junior

to secure any rights by any location bisected and thus

rendered non-contiguous by a prior valid location.

Says this author:

"Prior to the decision in the Del Monte case the

Land Department enforced the rule that the right

of the junior locator did not extend beyond an end

line passing through the point where the lode in-
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tersected the exterior lines of the senior location,

and that the surface rights as an adjunct to the lode

could not extend beyond that point.

"If a junior lode location so intersect a prior

claim as to divide the latter claim into two parts,

the claimant was either compelled to elect which

of the two disconnected parts he would take, or the

entry was confined to that part containing his dis-

covery.

"The Del Monte case did not in terms purport to

decide anything more than that the junior locator

might, for the purpose of defining an extralateral

right not secured by prior location, place his end

lines upon the senior claim. The Land Depart-

ment permits the laying of such lines entirely across

the senior claim, not only for this purpose, but for

the purpose of acquiring surface not covered by
older locations."

He adds later:

"The courts have approached this question de-

termined in the Hidee lode, cautiously and as yet

it cannot be said that there is unquestioned judicial

authority for the principle there announced."

Lindley, Sec. 363A.

The case of Brown vs. Gurney, supra, proved a con-

fusing one to the lower Court, for counsel took the

position that it held the location of non-contiguous

tracts valid as a location but not valid for the purpose
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of patent, and that non-contiguous tracts could not be

re-located until the senior had cast ofif one of them.

The mystery about that case arises from the fact that

it was ruled upon by the Land Department under its

old doctrine and prior to the decision in the Del Monte

case by the Supreme Court, and before either of the

non-contiguous parts in the claim there involved had

been re-located by others than the original applicant

for a patent. In that case, the local land office per-

mitted the claimant of the Kohnyo lode claim to enter

two tracts as one claim. The Department ultimately

refused to issue a patent for such tracts, basing the re-

fusal upon the ground that the two portions of the

lode mining claim separated by a patented placer

could not be included in one patent.

This ruling was made before the decision of the Su-

preme Court in the Del Monte case. Afterwards the

claimant of the Kohnyo filed an abandonment of the

southerly tract of his claim and obtained the patent on

the northerly tract. After he had made his entry in

the Land Office for both tracts, but before he had filed

his abandonment of the southerly tract, one Brown re-

located the southerly tract. After the abandonment

had been filed, Gurney re-located the same premises.

On application for patent and in adverse proceeding

the question arose as to whether or not the southerly

tract was vacant and unappropriated public land be-

fore the tract was abandoned by the owner of the

Kohnyo.
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The Court held it was not. This is based upon two

reasons

:

1. Before anybody had re-located the southerly

tract an entry had been made of the same in the Land

Office and that by such entry, whether right or wrong,

the tract was withdrawn from the public domain.

2. Under the decision of the Del Monte case and

the Hidee, the Kohnyo locator would have been en-

titled to patent for both tracts.

The confusion has arisen chiefly, as aforesaid, from

the fact that the original decision in the Land Office

was prior to the decision in the Del Monte and Hidee

cases, and the decision by the Supreme Court was sub-

sequent to these decisions.

The lower Court also overlooked the fact that by

making his entry in the local land office for both tracts,

both tracts were by such act withdrawn from the public

domain until the entry was canceled.

The instruction of the lower Court to the effect that

non-contiguous tracts may be appropriated by one lo-

cation has no support in the books, is contrary to rea-

son, is in conflict with the general theory of the mining

law and is in violation of the express language of Sec.

2330, R. S., which in stated terms demands contiguity

in association claims.

That section provides: ''Two or more persons, hav-

ing contiguous claims . . . may make joint entry

thereof."
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This provision is the only warrant in law under

which an association claim can exist.

Under the construction of the lower Court, how-

ever, the law would read "that two or more persons

having non-contiguous claims, may make joint entry

thereof . . ."

But courts cannot so construe the statute as to prac-

tically make a new law. "What saith the statute,"

says the Supreme Court of the United States in Del

Monte vs. Last Chance, supra, p. 67, and "beyond the

terms of the statute courts can not go" (p. 66).

If the Hercules is only one location it needs only

one discovery. {Miller vs. Chisman, 140 Cal., 440;

McDonald vs. Montana Wood Co., 14 Mont., 88.)

If it needed several discoveries it must be because it

comprises several claims, and if it comprises several

claims it requires one hundred dollars' worth of as-

sessment work on each tract. Yet the Court in its in-

structions to the jury stated that only one hundred

dollars' worth of work annually was required to keep

the Hercules alive. Furthermore, if it required as-

sessment work on each tract, it would require separate

marking of each tract.

II.

BLANKET LOCATIONS.

Plaintiffs in error contend that the defendants placed

the lines of the Hercules No. i on private premises,
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that all of the lines of said location are almost in their

entirety upon premises not open for location. That

defendants in error so located the Hercules No. i with

full knowledge of the prior locations and staked said

claim for the purpose of catching any fractions that

might exist between the prior claims and for the fur-

ther purpose of levying blackmail on prior claims.

We contend that the mining law does not contem-

plate or permit any such fraudulent and speculative

locations and that the claim, if so staked, was void.

We offered to prove both directly and by cross-

examination of plaintiffs' Espe and Johnson that the

lines of the Hercules No. i were laid over, across and

within the boundaries of prior valid claims, to them

known to be prior valid and subsisting claims. But

at the trial such testimony was stricken out and the

offers overruled. For the errors complained of under

this heading see specifications 8, 9, 10, 15 and 29.

The legal proposition presented by the Court's rul-

ing is whether or not a person may wilfully and know-

ingly cover what he knows to be valid mining claims

with another location, and thereby acquire right to

any open mining ground outside of the prior claims

lying inside of the lines of the junior location.

What right, if any, may be acquired when the lines

of the junior by mistake or inadvertence are laid over

a prior location is not here involved.

The law. Section 2322, of Revised Statutes, declares

that "the locators of all mining locations shall have
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" the exclusive right of possession and enjoyment of all

" of the surface included within the lines of their lo-

" cations."

The courts have uniformly held that mining loca-

tions have the efifect of a grant and that the exclusive

right of possession to a valid mining claim is as sacred

as the right of title to any other property, be it real

or personal.

Forbes vs. Gracey, 94 U. S., 762 (767) ;

Belk vs. Meagher, 104 U. S., 274 (283) ;

Gwillim vs. Donnellan, 115 U. S., 45;

Merced Mining Co. vs. Fremont, 7 Cal., 317;

Talbot vs. King, 6 Mont., 76.

In Doe vs. Tyler, 14 Pac, 375, the Court held that

the claim was valid as to the vacant ground it covered

because:

1. The locator endeavored not to cover prior loca-

tions.

2. The stakes were placed on occupied ground

through innocent error.

3. The stakes were only a short distance over on

the adjoining claims and could be seen from the vacant

ground.

See also

McElliott vs. Krogh, 90 Pac, 823.
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Where a party knowingly places a stake on private

premises he commits a trespass and we take it as con-

ceded that no one can initiate any right to property

by or through an unlawful act. Were the claim

openly located for the purpose of acquiring, defining

and securing extralateral rights, and the stakes placed

upon private premises with the permission of the

owner or, what is tantamount thereto, openly and

peaceably, then the case would be different. But that

is not the situation in the case at bar.

Inasmuch as the courts uniformly have held claims

valid on the express ground that the overlapping was

unintentional and due to "innocent error" or a "slight

mistake," the courts have held by inference under the

rule of ^'Expressio uniiis est cxclusio alterius," that if

the junior location had been openly, wilfully and

knowingly laid over prior locations, the former would

have been void.

The case of Del Monte vs. Last Chance, supra, di-

rectly affirms our position on this subject. The ques-

tion certified and submitted to the Supreme Court of

the United States from the Circuit Court of Appeals

of the Eighth Circuit, was this:

"May any of the lines of a junior lode location

• be laid within, upon or across the surface of a

valid senior location for the purpose of defining

for or securing to such junior location underground

or extralateral rights not in conflict with any of

the rights of the senior location?"
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This question concedes that the lines of a junior

location cannot be lawfully laid over a prior location,

except possibly for the purpose of securing and de-

fining extralateral rights. The answer of the Su-

preme Court implies that a location wilfully so made,

except for the purpose of securing and defining such

rights, is void. This is clearly indicated by the rea-

sons which the Court assigns for holding lode loca-

tions of this kind valid, viz.:

That some segment of the vein can be secured or

defined in no other way.

Inasmuch as the reasons which impelled the Court

to answer the question in the affirmative, do not apply

to placer locations, neither would the answer apply to

placers.

There is every practical reason why the locator of a

placer should be held under obligation to use reason-

able care to keep his stakes ofif his neighbor's ground.

Every overlap is a cloud on the title to the ground

overlapped, for priority in right is not established by

the records, but depends largely on the date of dis-

covery. That errors in determining prior locations

are prone to occur, is true, but the locator should, nev-

ertheless, use reasonable care not to conflict with oth-

ers. To knowingly and wilfully place the stakes on

prior locations so as to apparently claim such prior

locations is fraudulent to a degree and gives rise to

endless complications, annoyances and quarrels. If

the junior docs not intend to claim the ground over-
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lapped, and he knows at the time of the location that

he is trespassing, why does he not confine his lines to

the ground that is open?

To require of the locator that he include within his

lines only that which he claims and that he exclude

that which he does not claim, or which he knows he

has no legal right to, is not imposing any hardship

upon him.

The Court was in substance and effect asked to in-

struct the jury that it was unlawful to knowingly and

wilfully place the lines of a junior placer over claims

previously located when the junior locator knew he

could not claim such ground lawfully. This instruc-

tion should have been given.

We introduced evidence to show that the Hercules

was located for the purpose of "catching fractions,"

but this was stricken out on the theory that it was per-

fectly proper to attempt to catch fractions by such

dragnets.

By such ruling, the Court in substance held that

though a locator knows of the prior claims and knows

of no fraction between them he may still be permitted

to plaster a blanket over the country in case there

should be a vacant fraction somewhere.

There was evidence tending to show that on one

night at one and the same time (Tr., 80 and 77), de-

fendants in error located six or seven claims of 160

acres or more, each within four miles of Nome, and

over some of the best known placer deposits in the
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country, where numerous placer locations covered the

ground and where many claims included within the

lines of these blankets were actually occupied and

worked at the time. Locations of that kind are un-

warranted in law. They are "conceived in sin and

brought forth in iniquity," in utter disregard of law

and good morals. No bona fide discovery is made or

attempted to be made before location, but the owners

hold themselves in readiness to prove a discovery upon

any piece or fraction that may afterwards be found

by some one to exist between prior claims.

The plaintiflf in error, Ole Stenfjeld, before he lo-

cated his "Parkland," examined the ground thorough-

ly, found the prior locations and a fraction between

them which was vacant, and although he was not suc-

cessful in entirely avoiding a conflict, his overlap was

due to an unintentional error (Tr., io6).

Defendants in error knew nothing about this frac-

tion until Stenfjeld's stakes pointed it out to them.

Not energetic enough themselves to hunt for fractions,

they covered the tundra with six or more blankets and

then sat complacently by waiting for some bona fide

prospector to come along and in his ignorance and in-

nocence find the fraction for them. Then they im-

mediately proceed to emerge from their respective of-

fices and claim the premises as a reward for having

made a discovery.

We do not believe the courts should place their

stamp of approval on methods of this kind.
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III.

MARKINGS OF BOUNDARIES.

Plaintififs in error requested the Court to instruct

that if "the locators of the said 'Hercules' did not make
" their location with the intent of claiming all the

" ground within their lines, but intending only to claim

" irregular tracts that existed between said prior loca-

" tions, then and in that case you must find that the

" boundaries of the said alleged Hercules were not

" sufficiently marked to comply with the law, and that

" that location is for that reason void." Specification

29, Assignment of Error LH.

Do four corner stakes placed over half a mile apart

in a rolling, hilly and willowy country, and neither

of them less than one-quarter of a mile from the frac-

tion, mark the boundaries of the fraction intended to

be claimed? (Testimony of Daniel Jones, bottom of

page 104 of Transcript.)

Do the alleged boundaries of the Hercules afford

any aid in finding and tracing the ground the locators

intended to claim, assuming they intended to claim

only the fraction?

This is the problem presented by the last request.

The law requires that the claim must be so marked

on the ground that the boundaries can be readily

traced. This, of course, refers to the boundaries of

the tract actually intended to be claimed by the loca-

tion. To put down four stakes half a mile apart, in-
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eluding therein some 200 or more acres, docs not mark

the boundaries of the small and irregular fractions

somewhere between these lines, assuming those are the

only tracts the locators intend to claim.

A claim in form so fantastic in reality, does not ap-

proach that regularity which the statute requires. In

other words, a conformity as near as practicable to the

United States surveys, even when on unsurveyed

ground.

Says the Assistant Secretary of the Interior in a very

recent decision:

*'It is the policy of the government to have en-

tries whether they be for agricultural or mining

lands, in compact form. Congress has repeatedly

announced this principle and the Department has

always and does now insist upon it. The public

domain must not be cut into long and narrow

strips. No shoestring claims should ever receive

the sanction of this department."

Snow Flake Fraction Placer (Nov. 14, 1908),

37 L. D., 250.

Such markings as here under consideration afford no

indication as to where the fraction is and are no aid

in attempting to trace the boundaries of the tract in-

tended to be located; and we submit that the rc(]ucst

set out in Assignment LIT should have been given.

We submit that under the decision in Fc^^att vs.

Stewart, 2 Pac, 320, such location is absolutely void
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for uncertainty. The Supreme Court of Montana in

that case said:

"No one is required to look outside of such lim-

its for the boundaries of location. The bounda-

ries beyond the maximum extent of a location would

not merit notice and would be equivalent to no

boundaries at all."

IV.

MAXIMUM AREA AND EXCESS.

Under this heading we shall discuss the errors com-

plained of and set out in Specification 30 (Assignment

of Error 47), Specification 12 (Assignment of Error

31), Specification 13 (Assignment of Error 15), Spe-

cification 14 (Assignment of Error 58), Specification

27 (Assignment of Error 13).

Before any instructions on the subject of excess

could be of any practical value or guide to the jury

correct instructions on what is and how to estimate

the maximum area allowed by law should have been

given. This, however, was not done.

Plaintififs in error took the position that in estimat-

ing the legal area the entire territory embraced within

the exterior lines must be counted whether covered by

prior valid locations or not. The Court, however, took

the position that only that part of the area within the

exterior lines which was open for location and which

was actually acquired or claimed by the locators, could
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be taken into consideration in determining whether a

claim be excessive or not.

The lower Court in substance held that though a

claim embraced 500 acres in aggregate, if less than

20 acres of that area be open for location the claim is

not excessive. Under that ruling, if it be correct, the

question of excess should have been eliminated from

the case as far as the Hercules was concerned, for it

must be conceded that that location, though it em-

braced an aggregate area of some 200 acres, contained

within its lines less than 20 acres of open ground for

each locator.

On this point plaintififs in error requested the fol-

lowing instruction, which was refused, and is assigned

as error:

"In estimating the area that may be lawfully em-

braced within one location, you must take into con-

sideration all the ground covered by the location,

whether the same was open for location or not."

Assignment XLVII, Specification 30.

THE FACTS.

The re-location of the Hercules purports to be a

consolidation of what was originally Hercules I., con-

taining 160 acres, and Hercules No. 6, containing 60

acres, making, according to that amended notice, an

aggregate of 220 acres.

There is a dispute as to where the stakes of this claim
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198,446 acres, and as surveyed by the defendants in

error it contains an aggregate of 169,984 acres (Tr.,

p. 75, line 15 from top). The location notice claims

160 acres outside of the conflict with Snowhilltop and

No. 6 on Newton No. 2, the last two conflicts being 44
acres and 20 acres respectively, thus furnishing addi-

tional evidence that the "Hercules" people intended

to blanket 220 acres.

At the time this last location was made there were

only six locators or owners, thus allowing an aggre-

gate of only 120 acres to one claim.

Plaintiffs in error contend that a location cannot em-

brace any larger area of surface, claimed or unclaimed,

than the law permits (which is the decision of the

Secretary of the Interior in the Hidee case, supra)
^

and that the maximum area must be determined by the

number of persons interested in the location at the time

it was perfected.

The Court ruled that the maximum area must be

determined by the number of names attached to the

original location notice.

It is admitted that since August, 1905, the Hercules

association has consisted of only six persons (Tr., 100).

The testimony shows that the fact of Sutton having

made a discovery on the fraction on Newton Gulch

was not communicated to any of the locators of the

Hercules No. i until some time in March, 1904. (Tes-

timony of L. Espe, Tr., 78.) While the names of
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Thos. and Phil. Williams are mentioned by Sutton,

the Court will bear in mind that neither of said par-

ties are locators, so that at the time the locators of

Hercules No. i made their alleged discovery on De-

cember 28th, 1905, only six persons were interested in

the location.

Could these six locators lay claim to more than 120

acres?

Sec. 2330, R. S., provides that "two or more persons

" having contiguous claims may make joint entry

" thereof," but that "no claim shall contain more than

" 20 acres for each locator."

Can a person be classed as a locator before he has a

location or before his claim has been perfected?

Persons who make a discovery without marking the

boundaries or who mark the boundaries without mak-

ing a discovery have no valid location; they have not

withdrawn the land from the public domain, have not

even an inchoate right to do so. They have no right

in the premises not possessed in equal degree by the

public generally.

Where, however, they mark the boundaries and re-

main in possession actively engaged in prospecting,

they may in such case have an inchoate right, which

may ripen into a vested property.

Johanson vs. U'liitc, 161 Fed., 901;

McNeer vs. McNeer, 32 N. E., 681
;

Flyn vs. Flyn, 50 N. E., 650;
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Smith vs. Shaw, 22 N. E., 924;

Davenport vs. Gwillim, 31 N. E,, 790.

When some of the original Hercules locators gave

a deed to the claim, such instrument operated simply

as an abandonment or at most a release of their claims

to the premises, and conveyed no interest to the ex-

pressed grantees.

It has been suggested that a different rule might

obtain where the original locators take immediate pos-

session and remain there actively prospecting. In

such case the claim w^ould not be open for location by

a stranger while it is being so prospected. But when

the location is unoccupied as in the case at bar, and

so incomplete as to leave it vacant public land open

for any comer whatever, to allow the individual by

strength of a deed to a purely fictitious location to

stake 160 acres where he could otherwise acquire only

20 acres, is such an evasion of the law and the clear

intent of Congress as expressed in Sec. 2330, that we

feel the Court will not countenance it.

It is evident that the maximum legal area of the

Hercules, if perfected subsequent to Jan. i, 1904,

should have been calculated on the basis of only six

locators instead of eight.

We submit that the request set out in Assignment

XLV should have been given.
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RIGHT TO LOCATE THE EXCESS.

Assuming a claim is excessive through innocent mis-

take, the claim is void only as to the excess. But what

particular portion is thus void? Where may the ex-

cess be taken? May any portion of the claim be

staked by others as the excess, or must the excess be

selected at some particular spot designated by law as

the excess, or must the owner be notified and given an

opportunity to cast off the excess?

The plaintiffs in error contend the law is as follows:

( 1
) Where the excessive claim is known and the

initial point of it also is known to the subsequent loca-

tor, the latter can select as excess only that portion

which is farthest away from the initial point and which

is shown by the location notice to be included by mis-

take.

(2) But where the prior locator is in actual occu-

pancy of the premises he must be given opportunity

to cast off the excess, or to designate the particular

ground he wishes to retain.

(3) No excess can be appropriated by simply lo-

cating a claim co-extensive with the excessive one; but

he who claims the excess must specifically designate

the same upon the ground, otherwise the claim to such

excess would be void for uncertainty.

On these points the Court gave two conflicting and

diametrically opposed sets of instructions—one to ap-

ply to plaintiffs and the other to apply to defendants.
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THE HERCULES EXCESS.

Plaintiffs in error contend that the Hercules was ex-

cessive to the extent of more than the area claimed by

them under the Eagle location. They also contend that

Stenfjeld had no actual knowledge of the existence of

the Hercules at the time he made his location. The

evidence shows affirmatively that Stenfjeld had never

seen or heard of the Hercules at the time he located

the Parkland. At or about the time he located the Eagle

he heard that one Lomen claimed the whole country

to the extent of some ten or twelve hundred acres under

some blanket locations; but he neither knew the name

of those claims nor where the stakes were (Tr,, page

109, from line 16 to bottom of page).

Upon these facts the Court instructed the jury as fol-

lows:

"That if the location was excessive through an

innocent mistake or mismeasurement on the part of

the locators the law would regard the location as

void merely as to the excess, and subsequent locators

would have the right to locate ground included in

the Hercules only after informing the locators of

the Hercules of the excess and giving them an op-

portunity to cast off from the claim the excess which
lies most remote from the discovery shaft or point

of discovery of the Hercules claim."

Assignment of Error XXVHI.

This is error for it is based upon the fallacy, that the
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recorded notice is constructive notice to the world of

the location of the Hercules (Spec. 4, Assgt. XXI).

This instruction imposed upon Stenfjeld the duty to

notify the Hercules people of the excessiveness of their

location though he had no actual knowledge of its

existence and did not know who the Hercules people

were.

If this be the law a person can complacently locate

a tract five miles square and go home and wait for

some one to come and request him to kindly "cast off"

some of it.

The Court applied the very opposite rule to the ex-

cess of the Snowhilltop and in both cases he erred.

After defendants in error had introduced proof of

their location and of their alleged discoveries on New-

ton Creek No. 2, the plaintiffs in error for the purpose

of proving the non-contiguity of their claim, proved

the location of the Snowhilltop as prior to the Her-

cules—that between the claim of plaintiffs in error and

the discovery of the defendants in error the Snowhill-

top intervened as a prior valid claim. To overcome

this proof, the defendants in error took the position

that, inasmuch as the Snowhilltop was located by only

two individuals and contained 44 acres it was exces-

sive to the extent of four acres, and even if the Hercules

were a subsequent location, inasmuch as it covered all

of the Snowhilltop it covered the excess of that claim

and that, therefore, the excess of the Snowhilltop be-

longed to the Hercules. In other words, the Court
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held that you may appropriate the entire excess of the

prior location by simply locating the entire area of the

prior claim without specifically defining or pointing

out the excess claimed; while plaintififs in error insist

that whoever claims the excess must mark it on the

ground; otherwise their claim to it is void for uncer-

tainty.

The plaintiffs in error took the position that the

Hercules people could not lay claim to the excess of

the Snowhilltop unless they had marked that excess on

the ground so that others would know what was

claimed, and that an excess cannot be appropriated by

placing a new location over the entire area of the prior

excessive claim.

Over the objection of plaintiffs in error defendants

in error introduced evidence (Testimony of Arthur

Gibson, Transcript, bottom of page 75, Spec. 13,

Assgt. XV), to show that if the four acres excess was

taken along the easterly line of the Snowhilltop in-

cluding the initial point (point 32, Ex. 10), then there

would be a contiguity between the two tracts in ques-

tion.

The admission of this testimony was error as we

view the law.

The testimony showed that the part so intended to

be claimed as excess was in the actual possession of

the owners of the Snowhilltop (Testimony of Hillman,

Trans., bottom of page 119), and under recent rulings

of this Court it could not be claimed as excess.
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Zunmerman et al vs. Fitnchion et al, i6l Fed.,

859;

Price vs. Mcintosh, 121 Fed., 716.

The testimony also shows that the Hercules people

had recognized the Snowhilltop as marked on the

ground, excess and all, as property belonging to others.

In their amended location notice heretofore cited they

excluded the Snowhilltop and No. 6 on Newton Gulch.

Can they now because the map of the plaintiffs in error

discloses an excess come in and claim such excess be-

cause it suits their purposes in this action, appropriat-

ing for the purposes of this suit the initial point and

the workings of the Snowhilltop? We contend that

the excess of the Snowhilltop when cast off would re-

vert back to the public domain and would not become

the property of even a junior locator who had embraced

the excess in his location.

Moorhead et al vs. Erie Mining & Milling Co.,

96 Pac, 253, and cases cited.

The question of where the excess may be taken by a

subsequent locator has at various times been before the

Court in various forms.

In Biirk vs. McDonald, 33 Pac, 49, the Court said:

"If a claim is made excessive in size with fraudu-

lent intent it is void. . . . and if from any

cause, it be made so large and with such indistinct

markings that its boundaries can not be readily
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gence can not find the same, // ivould he void as

a}(ainst any other loration made in '//jod faith."

To the same effect see Le^gatt vs. Steuart, supra,

Stemuinder VS. Emma, 2f Pac, lo^i.

The above doctrine applies where the prior location

is actually unknown to the subsequent locator.

When the prior claim is known the excess must, be-

sides being marked on the ground, be taken from the

side farthest away from the initial point.

In Hansen vs. Fletcher, 37 Pac, 480, the claim was

4rxj ft. too long and 50 ft. too wide. The Court found

as a fact that this was a mistake due to innocent error

in the measurements made over a rugged and precipi-

tous country.

Having actual notice of the senior claim and itt

initial poinr, the Court held it was the duty of the

juniors to frjilow the distances and measurements given

in the location notice on the ground, and appropriate

as excess that which lay beyond those distances. Hence,

if the location notice claimed only 750 ft. in each direc-

tion from the discovery post the excess would be the

tract lying beyond those distances.

This is a perfectly fair doctrine. In cases of that

kind (where the former claim is known to the juniors)

it should not he necessary to notify the seniors of the

excess and require them to "cast off." The location

j
notice shows what they claim and also what they don*t

f laim.
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If the senior was required to "cast off" would he be

allowed to cast off the center and keep the ends?

Would he be permitted to cast off what is claimed in

his notice and to keep what is disclaimed by it? That

would seem a most unreasonable doctrine and would

afford the means of much fraud.

And if the law is that the excess of any claim when

cast off reverts to the public domain, then suppose that

the Snowhilltop or any one of the claims included

within the exterior boundaries of the Hercules No.

I admitted or proven to be valid prior locations,

should lapse for failure to perform the annual assess-

ment work or should be abandoned by their owners,

can it be questioned that the same would immediately

revert to and become a part of the public domain and

open to appropriation? Indeed such has been expressly

decided in the recent decision of the Supreme Court of

the United States

—

Farrell vs. Lockhart, 210 U. S.,

142, which expressly overrules Lavignino vs. Uhlig

(198 U. S., 443), in this respect and confirms the doc-

trine of Belk vs. Meagher (104 U. S., 291).

But how is any subsequent locator to appropriate any

of such claims without trespassing upon the boundaries

of the Hercules No. i as marked by the locators there-

of, in order to do so? The supposition is a practical

one. The result would then be that within the exterior

boundaries of the Hercules No. i as marked and

claimed on the ground we would have an area of vacant

public land open to appropriation by any competent
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locator who would have to enter upon the territory

within the marked boundaries of the said claim in order

to appropriate the vacant ground. The locators of the

Hercules No. i might themselves desire to appropriate

this ground. They would certainly have a right to do

so. Assume they did? They would then be in the

position of locating a claim within their own exterior

boundaries or a location within a location, asserting

each to be valid. The situation would be anomalous
and shows that the law never contemplated recognizing

the validity of such a blanket location as the one con-

tended for here.

V.

BURDEN OF PROOF.

The court below charged that the burden of proof

was on the defendants to show validity of prior, valid

conflicting claims, situated inside of the blanket loca-

tion and refused to charge, ''that the burden rests upon

" plaintiffs to prove by a preponderance of the evidence

" a valid title in themselves, before they can recover,

" irrespective of whether the defendants have proven a

" title or not." This is alleged as error.

Specifications i6, 17 and 31

;

Assgn. of Errors XXVII, XXXIII and LVI.

In their complaint plaintiffs allege title to the Her-

cules Association Claim by reason of a valid mining
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location and the rule is well settled that plaintiff must

prove affirmatively by a fair preponderance of the evi-

dence that he has performed each and every act and

met every requirement necessary to constitute a valid

mining location.

Lozar vs. Neill, 96 Pac, 343

;

Moffatt vs. Blue River, 80 Pac, 139;

Cleary vs. Skiffich, 65 P., 59 (62-2)
;

Girard vs. Carson, 44 P., 508;

Bevis vs. Markland, 130 F., 226;

Gwillim vs. Donnellan, supra.

The burden rested clearly on plaintiffs below to es-

tablish and maintain throughout the trial that the

ground covered by their location was vacant public

land of the United States at the time the Hercules was

located, and this must necessarily apply to each and

every tract to which they had to prove title in order to

prove the tracts in question were one contiguous whole.

See the very recent decision of this Court on this

point, viz: Cook vs. Klonos, 164 Fed., 529.

We submit without further argument, as the authori-

ties are uniform on the subject, that the Court's instruc-

tion set out in Assignment XXVII was clear error; and

we submit further that our request for instruction set

out in Assignments LVI and XXXIII should have

been given.
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VI.

ABANDONMENT.

The question of abandonment arose during the trial

with reference to several of the locations involved

and plaintififs in error requested the Court to explain

to the jury what constitutes abandonment. This the

Court refused to do (Specification 24, Assignment of

Errors XXXIV).

The question of abandonment was involved in the

dispute over the Snowhilltop, and we needed the in-

struction in order to get the benefit of our evidence in

regard to the abandonment of the Snowhilltop by the

Hercules people, but more particularly because the

Court instructed the jury (Specification 11, Assign-

ment of Error XXVI) that "if you find from the evi-

" dence that Stenfjeld, when he located the Eagle

" claim, did not have the present intention of abandon-

" ing the Parkland location, then he did not adopt the

" discovery made by him as a step in the location of the

" Eagle claim and the latter claim would fail for want

" of a discovery."

This practically amounted to instructing the jury

that the Eagle location was a void location, for

Stenfjeld testified (Tr., 113): "No, I have not aban-

" doned the Parkland claim. For the present I claim

" under the Eagle claim."

We contend that Stenfjeld's relocation of the Park-
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land as the Eagle vested the Parkland title in Sax-

haug. The testimony sh(3ws (page 113 of Transcript)

that Stenfjeld was in doubt as to the validity of the

Parkland. He had found stakes of a Blanche location

and did not know what the Blanche locators would

claim. He had not recorded his location, and believ-

ing a record required and that he could not relocate

in his own name he relocated the claim in the name of

Saxhaug, thus sacrificing a one-half interest.

The supplemental mining legislation in most of the

mining States provides for filing amended location

notices. But Congress has passed no such legislation

for Alaska. The only way to protect or change a

former location is by a new location. And it is a well-

settled rule that the same particularity is required in

a relocation as in the original location.

We submit that the Court below erred in refusing

to give instructions set out in Specifications 24 and 25.

The latter is based on the following authorities:

Lindley, Sec. 643

;

Weil vs. Lucerne, 11 Nov., 200;

Shoshone vs. Rtitter, 87 Fed., 806;

Tonopah vs. Tonopah, 125 Fed., 389;

Doe vs. IVaterloo, 70 Fed., 455.

In this connection wc shall also briefly discuss the

refusal of the Court to instruct the jury that the post-

ing of the amended location notice of Hercules No. i,

on March 14, 1906, can not operate as a relocation
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(Specification 26, Assignment of Error XLIII). Mr.

Lomen testified (Tr., 83), that all he did was to post

this amended location notice whereby he intended to

claim two former locations and that he did not change

the old markings. The Court, however, took the posi-

tion that it is not necessary to mark the boundary

stakes, if the notice sufficiently refers to them (Speci-

fication 5, Assignment of Error XXII). All that was

done to mark the boundaries of this new location was

to post a location notice at a point on a non-contiguous

tract known to have been cut ofif from the tract in dis-

pute by prior valid locations where no sane person

would hunt for it, any more than a sane miner would

go across Newton Gulch to the northwest corner of

Claim No. 6 to look for a location notice that would

define and mark the boundaries of a fraction lying

south of the Snowhilltop claim.

And as it was useless to claim that the old markings

had been adopted, defendants in error, who were ex-

pert adopters, chose to contend that merely posting a

new location notice was sufficient, provided such no-

tice sufficiently referred to the stakes. Laxity in mark-

ing boundaries could hardly be carried any further.

This location notice is signed by six locators in all,

purports to cover some 220 acres in the aggregate and

lays claim to a full 160 acres outside of the conflicts

with No. 6 and the Snowhilltop. For these reasons

alone it is void, as has been shown before, nor was it

based upon any discovery except the alleged discovery
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on Newton No. 2, which is non-contiguous to the

ground in question; nor were the boundaries marked

so as to indicate to a stranger that a new or amended

location had been made.

Doe vs. Waterloo, M. Co., 70 F., 455;

Lindley, Sec. 408

;

Field vs. Tanner, 75 P., 916.

This Court held, in Doe vs. JVaterloo M. Co., supra,

that posting one stake with a notice on it is not suffi-

cient marking of the boundaries. The case at bar is

worse still.

VII.

ACTUAL POSSESSION.

A.

Passive Possession.

Defendants in error allege in their complaint that

they were in actual possession of the premises in dis-

pute on the 3rd of November, 1906, and on that date

plaintifTfs in error forcibly entered upon the premises

and forcibly ousted defendants in error, and forcibly

continued their said possession.

Plaintiffs in error, on the contrary, contend that no-

body was in actual possession at the time they moved

their outfit on the ground ; and they contend further that

all the evidence shows this conclusively and that their
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own entry was peaceable, and that there is absolutely no

evidence to support the contention of defendants in

error on these points.

The Court, in substance, instructed the jury that if

they came to the conclusion that neither party had a

valid location, then and in that case they might con-

sider the question of actual possession on the 3rd of

November, and if they found that defendants in error

had prior actual possession and that the entry by the

plaintififs in error on that day was forcible it was their

duty to render a verdict in favor of defendants in

error.

See:

Specifications 19, 20, 21, 22 and 23, Assignments

XIX, XXIX, XXX, XXXVI and XXXVIII.

We except to these instructions, (i) because there is

no evidence of actual possession on the part of de-

fendants in error, nor of forcible entry on the part of

plaintififs in error; (2) because it does not correctly

state the law, for mere possession of mineral land

without actual and diligent work does not withdraw

the land from exploration and location by a bona fide

prospector; (3) because the Court's instruction as to

what was actual possession was erroneous; and (4) be-

cause the Court refused to explain to the jury what was

meant by "forcible entry."
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We insist that the question of actual possession should

have been eliminated from the case.

We also contend that mere possession not accompa-

nied with actual and diligent work to perfect a loca-

tion will not avail as against a bona fide prospector

who enters the premises for the purpose of exploring

and locating.

Whiting vs. Straup, 95 Pac, 849;

Horswell vs. Ruiz, 7 Pac, 197;

Hopkins vs. Noyes, 2 Pac, 280;

Thallman vs. Thomas, iii Fed., 277;

Lindley, Sees. 216, 219.

All the evidence touching possession is set out in the

bill of exceptions. It is in no sense conflicting, and

whether or not it shows actual possession of the prem-

ises by defendants in error on the 3rd of November,

1906, is a question of law. (Testimony of W. N. Mon-

roe, J. A. Johnson, John Peterson, L. Stevenson, Tr.,

pages 86-100; testimony of H. A. McLaughlin, Tr.,

pages 123-127.)

The history of the occupancy of the Hercules is as

follows: No possession under the Hercules location

was taken until December, 1905, at which time some

six days were spent in doing assessment work on No. 5

Newton Creek No. 2. Nothing further was then

done. (Testimony of Louis Espe, Tr., line 14,

page 79.)

In April, 1906, the Hercules people gave a lease to
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associated with himself in this lease W. N. Monroe

and B. T. Dyer (Tr., page 104). The latter two, for

an interest in the lease, agreed to sink one drill hole to

bedrock (Tr., page 87). This they did in about ten

days in the month of May, and then quit the premises.

For the purpose of this work Monroe furnished a

portable tent, built on skids so it could be readily hauled

from place to place for prospecting purposes. This

tent was occupied as a house by the men working the

drill.

After that drill hole was sunk nothing further was

done on the premises under that lease. But Monroe's

tent, together with some of his tools, remained on the

ground, unoccupied and for sale, and not with the in-

tention of using it any more on that claim. Some time

in July the Hyland lease was sold to the Pioneer Mi-

ning Co., who secured a new lease, but still Monroe's

tent remained on the premises.

October 31st, J. A. Johnson, one of defendants in

error, secured a sublease to the ground from the

Pioneer Mining Co., and while negotiating a deal for

the lease negotiated for a purchase of the tent from

Monroe and went out on the claim and spent one-half

hour examining the tent and its contents. This he

calls taking possession of it. This was on the 24th of

October. On the 31st, seven days later, he received his

lease. On the same date Harry McLaughlin received

his lease from Stenfjeld to the Eagle. On the next
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day McLaughlin, knowing the tent belonged to Mon-

roe, called upon the latter to buy it with a view of using

it as a boiler house for his thawer, but was told that

one Johnson (not at that time known to McLaughlin)

had talked about buying it. On the 3rd, McLaughlin

hauled his outfit on the ground and commenced to

build his house in company with two other men. At

that time there was nobody on the claim nor any evi-

dence that anybody else was preparing to take posses-

sion of the premises. McLaughlin had worked near

this property several months and had known from per-

sonal observation that nobody occupied the ground.

On the 4th, while McLaughlin and his associates were

still on the ground at work on the house, Johnson ar-

rived with his outfit. At that time Johnson told Mc-

Laughlin that he claimed possession by reason of own-

ing the tent. The latter answered that that could not

be possible because he had been told two or three days

before by Monroe that he (Monroe) owned it.

The whole question reduces itself to this: Does the

ownership of that tent by Johnson, if ownership it was,

constitute actual possession of the ground, to the ex-

tent of making McLaughlin's entry a forcible entry or

to the extent of excluding a bona fide prospector?

At the time Monroe is claimed to have sold the tent

he had no interest whatever in the ground. He had

parted with his interest in the lease several months pre-

viously, and he claimed no interest in or possession of

the ground by reason of having left his tent there. If



75

Monroe held no possession by reason of the tent did

Johnson acquire such possession by reason of buying

it?

We admit that to have actual possession of a mining

claim it is not necessary to live there; but we do con-

tend that it is necessary to work there, to prospect or

operate the claim, and while such work is being con-

ducted a temporary absence will not be construed as loss

of possession. But in this case no work had been done

on the Hercules since May, and those who did the

work then had given up the premises. Nor had any of

the Hercules people been near the claim since that

time, nor for some five or six months, except during

the half hour which Johnson, before he became inter-

ested, spent in looking over the tent. Nor had the

work of Hyland et al. in May been temporarily de-

layed—it had been absolutely discontinued and aban-

doned. They had moved their outfit off the ground

and had no intention of returning, had hawked ofif the

lease to one party, and Monroe was hawking off his

tent to others.

When the Court, therefore, instructed the jury that

they might find that the absence of the defendants in

error was only temporary, there was no evidence to

base such finding upon; in fact, such finding would be

in conflict with the evidence.

The Court went farther and instructed that to have

an old drill hole or prospect hole on the ground is

actual possession. To sink a hole is actual possession,
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but to go away and leave one there is not such posses-

sion.

B.

Mere Possessio Pedis Not Sufficient.

We have so far discussed this proposition upon the

assumption that a mere possessio pedis is sufficient to

lawfully exclude others from the premises. The law,

however, is otherwise, and this is where one of the car-

dinal errors of the Court's instructions appears.

While possessio pedis is sufficient to exclue a mere

intruder, it is not sufficient to exclude one who enters

the premises for the purpose of prospecting and per-

fecting a mineral location.

Creede vs. Uinta, 196 U. S., p. 337;

Johanson vs. White, 161 Fed., 901;

Thallman vs. Thomas, in Fed., 287;

Olive L. & D. Co. vs. Olmstead, 104 Fed., 568;

Hopkins vs. Noyes, 2 P., 280;

Patterson vs. Tarbell, 26 Or., 34;

Lindley, Sees. 216-219;

Jackson vs. Malone, 137 Fed., 878;

Horsivell vs. Rinz, 7 P., 197;

New England Oil Co. vs. Congdon, 92 P., 180;

Whiting vs. Straup, 95 Pac, 849;

Charlton vs. Kelley, 156 F., 433;

Miller vs. Chrisman, 140 Cal., 440;

Perigo vs. Erwin, 93 Fed., 608;
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Possessio pedis, to be valid as against a bona fide

prospector, must consist of or be accompanied by an

active, actual and diligent search for minerals and such

other acts as are necessary for the purpose of complet-

ing a valid location. In other words, the public do-

main, which has been thrown open for "exploration

and purchase," can not be withdrawn from the public

by simply entering into possession of it even to the ex-

tent of fencing it in.

It can not be disputed that on the third day of No-

vember, plaintiffs in error entered the premises peace-

ably, for the purpose of working the ground, and even

if it were to be conceded that at that time neither party

had a valid location, inasmuch as the defendants in

error were not then actively engaged in prospecting or

otherwise perfecting their location, they are not in a

position to complain. Our entry was legal and our

possession lawful and valid. And the first discovery

on the ground in controversy was made by plaintiffs

in error.

The Court attempted to apply to a mining claim

the same doctrine that applies to farms in Pennsylva-

nia and town lots in Washington. In the latter prior

actual possession and forcible ouster is prima facie

evidence of title. But in ejectment for an unpatented

mining claim each party contends that the ground is

vacant public land—except for his own location; if a

party therefore fails to prove a valid location he has

thereby proved title in the government and the right



78

in the public to prospect the ground. If, therefore,

the jury found that the defendants in error had no

valid location it was equal to finding that either the

plaintiffs in error had a valid location or else the land

was open publicland subject toexploration andlocation,

and in the latter case the plaintiffs in error were law-

fully there for the purpose of prospecting and the

Court will protect them in that possession.

The alleged Hercules location was nearly three years

old. If the jury found that it was not a valid loca-

tion on November 3, 1906, would they be justified,

upon the evidence, to find that defendants in error had

been diligently striving to perfect the location?

Six days' work was done in 1905, ten days' work was

done in May, 1906, by Hyland et al., and since that

time, for a period of more than five months, no one

had been near the claim except when Johnson spent

half an hour there.

Nor did the Court instruct that the character of the

alleged possession by plaintiffs below had anything to

do with the matter. Mere passive possession unac-

companied by an intention and endeavor to perfect a

location was under his instructions as good as posses-

sion accompanied with such CFidcavor.

Assignment XXIX.

We submit that if neither party had a valid location,

the verdict should have been for plaintiffs in error, for

they were peaceably there working the ground, at the
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commencement of this action, when they were en-

joined.

JOHN RUSTGARD,
C. M. THULAND,

Attorneys for Plaintiffs in Error.

CAMPBELL, METSON, DREW,
OATMAN & MACKENZIE, and

E. H. RYAN,
Of Counsel.
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STATEMENT OF THE CASE.

On the first day of January, 1904, certain members

of the Hercules Association, eight in number, located

the Hercules No. i Association placer mining claim,

in the Nome Recording District, District of Alaska

(fols. 76-77, 79-^0), 160 acres.



The same was, in part, a relocation of No. 5 New-

ton and the Sue Fraction, and an appropriation of

prior discoveries thereon (fols. 79, 86, loi).

In December, 1905, the assessment work was duly

performed on the claim (fols. 77, 79), and gold

panned thereon (fols. 77, 78).

On March 14th, 1906, the defendants in error, ex-

cept J. A. Johnson, in part original locators and in part

successors, filed an amended location of said claim

(fols. 82, 83) ; adding to the original location 10.064

acres (fols. 83, 75), whereby me claim, as marked on

the ground was made to embrace 169.984 acres (fol.

75) ; but the amended notice expressly recognized as

conflicts claim No. 6 on Newton and the Snowhilltop

claim, thus reducing the area of the claim proper by

about sixty acres (fol. 166).

In April and May, 1906, one I. U. Hyland and his

associates, Monroe and Dyer, as lessees of the defend-

ants in error, occupied the premises in controversy,

living in a floored tent (fols. 86-7, 99, 91, 104) ; and

while prospecting with a drill located pay at a depth

of about 100 feet (fols. 99-100).

Defendant in error, J. A. Johnson, succeeded to the

said lease, tent and contents, and on the 24th and 27th

days of October, 1906, went upon the premises and

straightened things up preparatory to active mining

(fols. 92-3, 97).

When, on the 4th day of November, 1906, Johnson

returned with his further outfit, having been delayed



by stormy weather, he found that plaintiffs in error,

McLaughlin and his associates had entered upon the

premises the day previous and commenced the erec-

tion of a cabin (fol. 125). Defendant in error, Carl

Lomen, also present, notified plaintiffs in error that

they were trespassers and told them to get off the claim

(fols. 82, 98-9). On the same day, while Johnson was

temporarily alone upon the claim, he was ousted by

plaintiffs in error, who moved said tent and other prop-

erty off the claim (fols. 95, 98, 125, 127).

Defendants in error immediately brought ejectment.

To reverse the judgment entered in their favor the writ

of error herein was sued out.

The plaintiffs in error have sought to justify the

ouster under a junior location of the premises in con-

troversy, known as the Eagle claim. One of the de-

fendants below, one P. M. Eide, against whom a sev-

erance has been entered, also pleaded the Parkland

location.

The Parkland location was made by Ole Stenfjeld

on the 17th day of July, 1905, but the notice of loca-

tion was never recorded (fol. 107).

The Eagle location was ostensibly made by John

Saxhaug, said Stenfjeld acting as his agent, on the 15th

day of March, 1906 (fols. 108-9).

Both of said locations covered the same ground and

were wholly within the lines of the Hercules claim.

Both were excessive in area to the extent of four acres

(fols. 73, 75). Both overlapped the North Pole
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claim, and, according to plaintiffs in error, also the

Homestake claim, and each was thus made non-con-

tiguous in its parts. See plat. Exhibit lo (fol. 205).

Stenfjeld, as attorney in fact for Saxhaug, but never

communicating with the latter since 1900, has disposed

of the Saxhaug title, and, through a middleman,

taken a half interest to himself (fol. 113).

On October 31st, 1906, Stenfjeld, as attorney in fact

for Saxhaug, and said Eide, grantee, leased the Eagle

claim to Harry McLaughlin, who associated with him-

self Con Sullivan, two of plaintiffs in error (fols. 124,

192).

The amended location of the Eagle claim was made

pendente lite (fol. 190).

ARGUMENT.

The general verdict for the defendants in error was

a finding upon all the issues in their favor.

Allard vs. Laniiraude, 29 Wis., 510;

Everit vs. Bank, 13 Wis., 419;

Crause vs. Cutting, 28 Wis., 655.

Under the pleadings, these issues were the right to

the possession of the premises in question, whether

under record title, or, presumptively, by reason of prior

possession and the wrongful ouster and the unlawful

withholding of the premises by plaintiffs in error. .

Id., and Brads/iaw vs. Ashley, 180 U. S., 59; 21

S. Ct,, 297.



The bill of exceptions does not contain, nor does it

purport to contain, all the evidence.

So far as the record shows the verdict and judgment

were justified by the evidence, and the contrary is not

assigned as error.

This Court has laid down the rule, that "the burden

" of proof to show error is upon the party who asserts

" it; and to maintain his position he must either present

" to the appellate court all the evidence, so that the re-

" viewing court can see for itself what the evidence

" was, or present in his bill of exceptions that portion

" of the evidence which bears upon the point in con-

" troversy, with a statement that no other evidence was

" submitted." The latter, in the matter of the last

forty-two assignments was done in one instance only,

i. e., in re prior possession.

Yates vs. United States, 90 Fed., 57;

Ware vs. United States, 154 Fed., 577;

Lufkin vs. Sawyer, 80 N. E., 456;

Lufkin vs. Hitchcock, 80 N. E., 456.

Again, the rule in the federal courts that error raises

a presumption of prejudice has been modified by statute

in Alaska.

Section 97 of the Code provides:

"The Court shall, in every stage of the action,

disregard any error or defect in the pleadings or

proceedings, which shall not affect the substantial

rights of the adverse party."
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Section 220 of the Code provides:

".
. . But no exception shall be regarded on

a motion for a new trial, or on appeal, unless the

exception be materia/ and aflfect the substantial

rights of the parties."

Even without such statutes, "no judgment should be

" reversed in a court of error, when it is clear that the

" error could not have prejudiced, and did not preju-

" dice, the rights of the party against whom the ruling

" was made."

Lancaster vs. Col/ins, 115 U. S., 6 S. Ct. 33, and

cases cited.

Under the statute, it is incumbent upon the plain-

tiffs in error to show not only abstract error, but prej-

udicial error on the farts in evidence, and to avail him-

self of the point that an instruction (or refusal to in-

struct) was erroneous he must bring sufficient evi-

dence to show that upon a proper instruction there

niirr/if hare been a finding for hiiii.

JIaui/ln vs. Far. E/ertr. R. Co.. 89 Pac, 1109;

JJ'iltsen vs. ff'i/tsen, 109 N. W., 776;

Bo/ine vs. in/son. 89 Pac, 678, 75 Kans., 829;

Barnes vs. City of Grafton, 56 S. E., 608.

In a court for the correction of errors of law, the

verdict of the jury is conclusive as to issues of fact

propcrlv submitted to them.

Garrick vs. Jones, 58 S. E., 543.



The verdict is presumed to be right; and the pre-

sumption is strengthened by the refusal to grant a new

trial.

Aetna, &c. vs. Crowe, 154 Fed., 545;

Montgomery vs. Haggard, 44 So., 560.

Where the verdict is what as a matter of law the

record shows it should have been, any errors are harm-

less.

Moore vs. Phoenix Ins. Co., 1 1 1 N. W., 263, lOO

Minn., 393.

A judgment will not be reversed for an error not

manifestly prejudicial to the party complaining there-

of.

So. Ry. Co. vs. Oliver, 58 S. E., 244;

Abraham, &c. Ass'n. vs. Zuelk, 124 111. App.,

109;

T'p. Com'rs. vs. Charleston, &c., Co., 57 S. E.,

201.

Judgments will not be reversed on technical errors.

Chicago, &€., R. Co. vs. Lowenrosen, 125 111.

App., 194;

Chicago, &c., Co. vs. Hogan, 124 111. App., 447;

Hempstead vs. Salt Lake City, 90 Pac, 397;

Felt vs. Same, Id., 402.

We are confronted with sixty assignments of error.



8

The first seventeen of these relate to the admission or

exclusion of evidence. The eighteenth to thirty-second

relate to instructions given to tiie jury. The thirty-

third to fifty-ninth relate to refusals to instruct, and the

sixtieth is a general exception to the entry of judg-

ment.

These several assignments of error may be met by

one or more of the fo/lou-ing propositions:

1. They are not supported by the bill of excep-

tions.

Kerbaugh vs. Caldivell, 151 Fed., 194;

Holmes vs. Smith (Mich.), 112 N. W., 912;

Board of Com'rs. vs. King, 67 Fed., 945.

2. The bill of exceptions and assignments of error

are not "accompanied by a distinct statement of testi-

" mony given or ofifered which raises the question to

"which the instruction (or refusal to instruct) apply."

irorlliington vs. Mason, loi U. S., 149, 152;

TV. Y., &c., R. Co. vs. Madison, 8 S. Ct., 246.

3. The objection was too general.

Mobile R. Co. vs. Jiirey, i i i U. S., 585.

4. The error, if any, was technical, not material or

prejudicial.

Sec. 97 and Sec. 220, Code of .llnskd. and cases

ante.
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5- The error, if any, was invited by plaintiffs in

error.

Jones & Adams Co. vs. George, Si N. E. (111.),

4-

6. The error, if any, was cured.

7. The alleged error was totally without merit.

"The practice of filing such a large number of

assignments can not be approved. ... It

points to nothing. It leaves opposing counsel and

the Court as much in the dark concerning what is

relied on as if no assignments were filed."

Chicago & Great Western R. Co. vs. McDon-

ough, 161 Fed., 657;

Mich. Home Colony Co. vs. Tabor, 141 Fed.,

332.

"Such interminable assignments, instead of im-

pressing the Court with the thought of an imper-

fect trial, rather cast discredit upon the worth of

any of them."

Shepard vs. United States, 160 Fed., 584, 592.

Being "in the dark" as to what is relied on among

the "interminable assignments," "which point to noth-

ing," we take them up in their order:

It may be observed that the first eight, the eleventh

and the twelfth, are not supported by the bill of excep-

tions. Whether regularly or not, they were for that
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reason, and because they related t(3 proceedings had on

the first trial only, ordered stricken out (see fol. 257).

The nintli (Uid tenth assignments of error are in pari

materia. It was not prejudicial, but clearly material

and competent, to show that the witness Sutton had,

prior to the location of the premises by defendants in

error, made discovery of gold thereon and informed

said defendants thereof, because:

1. The Hercules location was a relocation in part

of the Sue Fraction where Sutton's discovery was made

(fols. 78, 85, 123). A new discovery was not called

for. The old discovery was appropriated.

Zerries vs. Vanina, 150 Fed., 564, 134 Fed., 610.

2. The discovery of another adopted by a locator

is sufficient.

Jupiter M. Co. vs. Bodie C. M. Co., 7 Sawyer.,

96, 108;

Book vs. Justice M. Co., 58 Fed., 106.

3. Plaintiffs in error were not prejudiced, because

Espe had already testified, without objection, that Sut-

ton had told him of the discovery (fol. 78).

Dr. Southward testified to like discovery and dis-

closure (fol. lOl).

Actual discovery was made by the Hercules people

in December, 1905, and before the location of the Eagle

claim (fol. 77).
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Pay was located by Hercules lessees in May, 1906

(fol. 99).

By pleading forfeiture, the plaintiffs in error im-

pliedly admitted the validity of the Hercules location.

The title of defendants in error was sufficiently at-

tested by evidence of actual prior possession (fols. 91-3,

97-8)

.

Discovery was to be presumed, after so long lapse of

time, subsequent work having shown gold to exist and

the claim having been sold.

Fogelws. JVarsing, 146 Fed., 948;

Cheesman vs. Shreeve, 40 Fed., 787; *

Cheesman vs. Hart, 42 Fed., 98;

Yerka vs. Knight, 65 Pac, 1092;

Jantzen vs. Arizona C. M. Co., 20 Pac, 93.

Ijth Assignment. The lease, exhibit 15 for identifi-

cation, was incompetent, irrelevant and immaterial:.

(i) No estoppel was pleaded. (2) The lease did

not cover any part of the premises in controversy. (3)

It was not made by any of the parties to the action.

(4) Lomen's agency was not shown. (5) Lomen's act

could not bind the defendants in error. (6) It was not

connected with any issue in the case. Evansville, &c.,

Co. vs. Broermann, 80 N. E., 972. (7) It related to

an immaterial detail and can not be considered on ap-

peal.

Foster vs. Balch and Piatt, 65 Atl., 574.
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/.///z Assij^unicnt. Lomcn's conversation with Thu-

land was irrelevant and immaterial, whether for pur-

poses of impeachment or otherwise. There was no is-

sue as to No. 6 Newton. Thuland is not a party to the

action. Knowledge of the conversation on part of

plaintififs in error was not shown. No estoppel was

pleaded. Lomen could not bind his co-owners.

I ^tli Assignment. The question asked Surveyor

Gibson was proper in view of the effort of plaintifYs in

error to show non-contiguity of the Hercules location,

the Snowhilltop claim having been shown to be exces-

sive in area. The premises in controversy covered no

part of the latter claim, and the plaintififs in error were

not concerned as to where the excess should be cast ofi.

Tonopah vs. Tonopnh, 125 Fed., 413;

Weill vs. Lacrosse Co., 11 Nev., 212.

If the question was immaterial, so was the answer,

and harmless. It did not afifect any substantial right

of plaintififs in error.

Marks vs. Ralcy & Co., 92 Pac, 519.

7^?//; Assignment. No exception was taken or al-

lowed (fol. 135). The error, if any, was clearly non-

prejudicial.

///// Assignment. The affidavit, exhibit F, being

in a foreign language, it was proper to furnish the trans-

lation, "Exhibit X." As shown by his deposition (fols.
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130 to 137), the witness, Anti, was a most unwilling

witness, and it was proper, under Sec. 667 of the Code

of Alaska, to show that he had "made at other times

statements inconsistent with his present testimony," and

the course pursued was that required by Sec. 670 of

said Code. The admission of this evidence was discre-

tionary with the Court, and no abuse of discretion ap-

pears.

l8th Assignment. The instruction given was favor-

able to plaintiffs in error, and not prejudicial. The

exception was too general. The instruction contained

more than one proposition.

Mobile, &€., R. Co. vs. Jurey, 1 1 1 U. S., 585.

igth Assignment. The instruction was justified by

the evidence (see Espe, J. A. Johnson, Monroe, Stev-

enson, Petersen and McLaughlin testimony) ; and by

law. (And see 29th, 30th and 32nd Assignments,

which are in pari materia.)

Bradshaw vs. Ashley, 180 U. S., 59, 21 S. Ct.,

297;

Sabriego vs. Maverick, 124 U. S., 261, 8 S. Ct.,

461;

Campbell vs. Rankin, 99 U. S., 25;

Hawes vs. Victoria M. Co., 160 U. S., 40 L. Ed.,

436;

Wilson vs. Fine, 38 Fed., 789;

Campbell vs. Silver Bow, &c., Co., 49 Fed., 47;



Fuller vs. 1 1 (in is, 29 Fed., 814;

Meydenlyduer vs. Stei^ens, 78 Fed., 787;

Carlton vs. Kelly, 2 Alaska, 532;

Lan^e vs. Robinson, 148 Fed., 799;

Ft't' vs. Durhdni, 121 Fed., 468;

Valcalda vs. Silver Peak Mines, 86 Fed., 95 ;

Zimmerman vs. Funchion, 161 Fed., 859;

17 Ct'«/. D/^i^., 2052-2054.

Ihddshaw vs. Ashley, ante, is especially exhaustive

and instructive on the question of what is actual prior

possession, and its effect, in actions of ejectment.

We quote from the opinion of Justice Peckham in

said case:

"The defendant urges that the charge was erro-

neous because it ignored and ran counter to the rule

in ejectment, that the plaintiff must recover upon

the strength of his own title, and not upon the

weakness of that of the defendant; that the mere

fact of prior possession of the premises by plaintiff,

without evidence of anv legal title to them, was not

sufficient to allow a recovery as against the de-

fendant in possession, even though the defendant

had no title himself and did not connect himself

with the legal title. . . . The contention of the

defendant practically is that in ejectment there can

be no possession, within the rule referred to, of a

vacant and unimproved city lot, unless it is at least

surrounded by a fence sufficient to warn off tres-

passers or intruders; that it tlic lor be vacant, un-

improved, and un fenced, no matter what acts of
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ownership have been exercised over the lot for a

long time by the person claiming to own it, the

trespasser or intruder may nevertheless enter upon

the land, and can not be ousted without strict proof

that the plaintiff has a good and valid title to the lot

aside from any claim of prior possession. IVe do

not assent to this contention. We think the plaintiff

in this case proved enough to submit to the jury the

question of possession, and enough, if believed, to

entitle him to recover as against the defendant, who
gave no evidence of any title in himself nor in any

one under whom he claimed, and who was, so far

as the evidence disclosed, a mere trespasser upon

the lots claimed by the plaintiff. ... If there

be no evidence to the contrary, proof of possession,

at least under a color of right, is sufficient proof of

title. Therefore, when in an action of ejectment

the plaintiff proves that on the day named he was in

the actual, undisturbed, and quiet possession of the

premises and the defendant thereupon entered and

ousted him, the plaintiff has proved a prima facie

case, the presumption of title arises from the pos-

session, and, unless the defendant prove a better

title, he must himself be ousted. . . . This is

only an explanation of the principle that the plain-

tiff recovers on the strength of his own title. . . .

The rule is intended to prevent and redress tres-

passes and wrongs, and it is limited to cases where

the defendants are trespassers and wrongdoers;

. . . where the plaintiff proves prior and peace-

able possession under a claim and color of title,

an entry and ouster by the defendant, without a pre-

tense of title, will not be upheld, even though the



i6

defendant seek to justify his entrance by proof of a

deed from someone who had no title to the prem-

ises; and this is so, although at the time of such en-

try the lands were apparently vacant and actually

unoccupied. . . . Nor is it material that the

plaintiflf, in addition to proof of prior possession,

also gave proof of a record title which defendant

claims is not valid. He is still entitled to recover

on proof of his prior possession, where the defend-

ant is simply an intruder and has no color of title.

. . . He may say, 'I claim to recover both by

reason of my title and my possession; and failing in

one I will rely upon the other.' ... If the

lands, when entered upon by the defendant, were

apparently vacant and actually unoccupied, and the

plaintifif merely proves an antecedent possession, at

some prior time, he must go further and show that

his actual possession uas not abandoned ; otherwise

he can not be said to have had even a constructive

possession."

The tent and the improvements on the ground, and

the lease, were evidence that the prior possession had

not been abandoned (Id., and Charlton vs. Kelly, 2

Alaska, 532; Garrard vs. Silver Peak Mines, 82 Fed.,

591; Lange vs. Robinson, 148 Fed., 799).

Had the plaintiffs in error brought ejectment against

these defendants in error, prior locators in actual prior

possession, the rule laid down by Judge Hanford in

Devis vs. Markland, 130 Fed., 226, would undoubtedly

applv. The facts here are different.

By ousting the prior possessor, taking the law into
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one's own hands, one can not, by reason of the posses-

sion thus acquired, claim the benefit of the rule con-

tended for by plaintiffs in error that such acquired pos-

session compels the prior possessor to prove ? record

title.

Section 910, Rev. Stat. U. S., prescribes that the

"case shall be adjudged by the law of possession." As

against him who does not show better title the prior

possession prevails. If such were not the law, forcible

or clandestine possession, and retaliation by retakings,

would become the order of the day, and breaches of

the peace, bloodshed and murder result. It would be

a dangerous law to apply in any mining community.

Besides, there was ample proof in this case of a "rec-

ord" title by location.

20tli Assignment. The instruction was clearly cor-

rect.

McKiniey Creek M. Co. vs. Alaska U. M. Co.,

22 S. Ct., 84;

Bismark M. G. M. Co. vs. North S. G. Co., 95

Pac, 14;

Lindley on Mines, Sec. No. 379.

2Ist Assignment. The instruction contained two

propositions. The exception was single. Mobile &
M. Ry. Co. vs. Jurey, i i i U. S., 585, 4 S. Ct., 566.

Both propositions were correct in law.

Sec. 682, Code of Alaska, provides: "Second. \\'hcn
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" permanent and visible or ascertained boundaries or

" monuments are inconsistent with the measurement,

" either of lines, angles or surfaces, the boundaries or

'' monuments are paramount." This is also the com-

mon law.

The recorded notice is constructive notice of the ex-

istence of the claim, its precise locality and extent.

Lindley on Mines, Sec. No. 379.

22nd Assignment. The exception was too general.

The instruction contains more than one proposition.

Each proposition was correct.

Mobile, &€., R. Co. vs. Jurey, ante.

An association claim is but a single claim.

Miller vs. Chrisman, 73 Pac, 1083.

The staking of every twenty acres is not required.

McDonald vs. Montana Wood Co., 35 Pac,

668.

It is not necessary to put name of claim on the stakes.

Smith vs. Newell, 86 Fed., 56.

Separate discovery on each twenty acres is not re-

quired.

McDonald vs. Montana JVood Co., ante;

Kirk vs. Meldrum, 21 Morr R., 393; 28 Colo.,

453;
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Union Oil Co., 25 L. O. D., 351

;

Whiting vs. Straup, 95 Pac, 849;

27 Cyc, 559.

2jrd Assignment. The instruction contains several

propositions. The exception was single. The instruc-

tion was favorable to the plaintiffs in error. But one

discovery required. See cases last above cited.

24th Assignment. The instructions were correct.

What has been said under the 9th and loth assignments

is hereby referred to and deemed sufficient.

2^th Assignment. Same remarks and reference as

last above.

26th Assignment. This instruction was given in

view of the testimony of the locator of the Parkland

and Eagle claims, O. Stenfjeld (fol. 113). He said:

" I claim under both locations . . . No. I haven't

" abandoned the Parkland claim ... I certainly

" claim the Parkland, and under the second location

" I claim one-half of the Eagle claim. / did not in-

" tend at any time to give up my rights under the Park-

" land location." Inasmuch as two claims cannot oc-

cupy the same space at the same time, one discovery

cannot at the same time support two such claims. Be-

sides, the plaintiffs in error requested the court to

charge that "the location of the Eagle by Stenfjeld in

"the name of John Saxhaug, March 15th, 1906, does

" not in and of itself operate as an abandonment of the
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" Parkland location." (See 35th assignment of error.)

The error, if any, was invited by the plaintiffs in error.

The time, place and manner of Stenfjeld's alleged dis-

covery was such as to warrant the jury in finding that

no discovery whatsoever was made by him (fols. 107,

1 12-3, 130-7, 141-2, 129).

2'Jth Assignment. The instruction was invited by

plaintififs in error. The presumption is that the land

was vacant.

Goldberg vs. Bruschi, 81 Pac, 23;

Bismark Co. vs. North Sunbeam Co., 95 Pac, 14.

The subsequent locator has the burden of proof to

establish forfeiture, abandonment or non-vacancy.

Farrell vs. Lockhart, 28 S. Ct., 681
;

Lockhart vs. Farrell, 86 Pac, 1077;

Cunningham vs. Perrung, 80 Pac, 329;

Bevis vs. Markland, 130 Fed., 227.

Defendants assumed the burden.

Ky. M. &' C. Co. vs. Ins. Socy., 146 Fed., 695.

It docs not lie in the mouths of plaintiffs in error to

question the legality of the Hercules location by rea-

son of conflicts beyond the ground in controversy, nor,

as to same, have they pleaded title in another.

Tonopah vs. Tonopah, 125 Fed., 413;

Weill vs. Lucerne Co., 11 Nev., 212, 213;

Sec. 304, Civil Code of Proc., Alaska.
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The section last above provides:

"The defendant shall not be allowed to give in

evidence any estate in himself, or another in the

property, or any license or right to the possession

thereof, unless the same be pleaded in the answer."

The court did not have jurisdiction to hear, try or

determine the question of title to premises outside the

ground in controversy.

Mares vs. Dillon, 75 Pac, 969.

Were this a contest in the land office, it would be

presumed, in the absence of an adverse, that the Her-

cules claim was located on vacant ground.

Branagan vs. Dulaney, 2 L. D., 744.

The place of the Hercules discoveries being on va-

cant ground, the non-vacancy at other points not

claimed by plaintiffs in error, was wholly immaterial.

If the lands were not vacant when the Hercules

claim was located, the presumption would be, without

a showing to the contrary, that they were not vacant

when the Eagle claim was located. Plaintiffs in error

by their location assume that the lands were vacant.

And they would be but for the Hercules location and

possession.

28th Assignment. The instruction was correct.

Zimmerman vs. Funchion, 161 Fed., 859.
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It contained more than one proposition. The ex-

ception was general.

The rights of the plaintiffs in error were not based

upon any excess in the Hercules location. The error,

if any, was harmless.

The Hercules location was not excessive; the orig-

inal location contained less than i6o acres (fols. 72-84,

139) ; the amended location added 10.064 acres (fols.

72-84), hut excluded conflicts to the extent of about 60

acres (fol. 166). Such 60 acres were no part of the

claim.

Richmond M. Co. vs. Rose, 114 U. S., 576; 5

S. Ct., 1055.

The locator of an excess cannot carve same out of

the heart of another's claim, and without notice to the

original proprietor.

Ziunucnuun vs. Funchion, 161 Fed., 859.

The instruction, if erroneous, was favorable to plain-

tiffs in error, and not prejudicial.

2()th Assignment. The instruction was correct. See

points and authorities under 19th assignment.

JOth Assignment. Same remarks and references as

last above. And see Hanson vs. Craig, 161 Fed., 861.

Jlst .Issignnient. 'Hie instruction was correct.

Neither the Parklaiui or tlie Kagle claim covered any
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part of the claims referred to. The excess in the Snow-

hilltop and Collins claims was a matter for adjustment

between the rival claimants only.

Tonopah vs. Tonopah, 125 Fed., 413;

Weill vs. Lucerne Co., 11 Nev., 212, 213.

J2nd Assignment. Same remarks and references as

under 19th assignment.

33rd Assignment. The jury was properly and suf-

ficiently instructed as to the burden of proof (fol.

62-3). Section 673, subdiv. 5 of the Code of Alaska

was followed.

The plaintiffs in error assumed the burden of proof

as to prior conflicting claims and cannot now complain.

Ky. M. & C. Co. vs. Ins. Socy., 146 Fed., 695.

And see authorities cited under 27th assignment.

34th Assignment. See remarks under the 26th as-

signment.

There was no issue or evidence in the case calling

for an instruction as to what constitutes an abandon-

ment. The refusal to give the instruction did not af-

fect any substantial right of plaintiffs in error for the

reason, among others, that the only question of an aban-

donment that arose during the trial was the abandon-

ment of the Parkland by Stenfjcld, which claim was

never perfected for want of record (fol. 107), and was

junior to the Hercules location.
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Section 15 of the Code of Alaska provides: "
. . .

" Provided, notices of location of mining claims shall

" be filed for record within ninety days from the date

" of the discovery of the claim described in the no-

" tice," . . . This provision of statute is manda-

tory.

Smith vs. Cascadcn, 148 Fed., 792;

IVindnmllcr vs. Clarkson, 2 Alaska, 298;

Redden vs. Harlan, Id., 402;

Bulette Vi. Dodge, Id., ^2J\

Charlton vs. Kelly, Id., 532.

The plaintiflfs in error did not plead title under the

Parkland location, and were not aggrieved. Only the

Eagle. A severance was entered against defendant,

Eide, who alone pleaded the Parkland location. See

Sec. 304 of Code, cited under 27th assignment.

J5M Assignment. The remarks last above apply

with c(]ual force here. The request contained several

propositions. The exception was general. The two

locations were made in different names. The request

was not warranted by the evidence.

3()th Assignment. Several propositions involved.

One general exception. The instruction if given would

have invaded the province of the jury. It would not

have been justified by the evidence; and would have

been inconsistent with the request noted under the 59th

assignment of error. The Court properly instructed
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the jury in the matter of prior possession. See cases

under 19th assignment.

jyth Assignment. A proper consideration of the evi-

dence did not require an instruction defining "forcible

entry." No prejudice.

Decker vs. Mann, 66 Atl., 884.

j8th Assignment. See remarks under 36th assign-

ment.

JQth Assignment. The request was purely argu-

mentative. The Court properly instructed as to what

constituted a sufficient marking of a mining claim (fol.

47-50). A proper consideration of the evidence did

not require the instruction asked for. No prejudice.

40th Assignment. Same remarks as above.

41st Assignment. Same remarks as above.

42nd Assignment. The request was properly re-

fused as contrary to law, and as invading the province

of the jury. What was said under the 39th assign-

ment, above, applies also here.

43^d Assignment. The request contained more than

one proposition. The exception was general. The

propositions were not justified by the evidence, and

were contrary to law. So far as the amended location

took in new ground it could be treated as an original

location, or as a relocation of Hercules No. 6, merging
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the two claims. The amended notice being prior to

the Eagle location it is immaterial whether it related

back to the original, or was itself an original location,

or a relocation. Nor was it shown what part, if any,

of the premises in controversy was covered by the new

ground embraced in the amended location.

44th Assignment. The jury was properly and suf-

ficiently instructed in the behalf requested (fols. 46,

56). The instruction requested was not justified by

the evidence. The Hercules locations were not exces-

sive in area, as already shown. The request was par-

tial and limited to the Hercules location. The Park-

land and Eagle locations were both excessive in area

by 4 acres (fol. 77). The amendment of the Eagle

pendente lite was of no avail. Richmond M. Co. vs.

Rose, 114 U. S., 576. "What is sauce for the goose

is sauce for the gander." The refusal to instruct as

requested was favorable and not prejudicial to plain-

tiffs in error.

45^^^ Assignment. The jury was correctly and suf-

ficiently instructed as to the area of association claims.

The instruction requested was not justified by the evi-

dence. The uncontradicted evidence was that the lo-

cators of the Hercules claim appropriated prior dis-

coveries (fols. 78, 79, 86, loi). The law does not re-

quire useless acts. Personal discovery was made in

December, 1905 (fol. 77). There were six owners at

the time (fol. 100). No. 6 Newton and Snowhilltop
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were cast off by the amended location. This left less

than 20 acres to each of the then owners. The plain-

tiffs in error neither pleaded nor does the evidence

show that the Eagle location covered any excess. It is

admitted in the record (fol. 123) that 6 and 7 below

on Newton, the Roosevelt, Bon Voyage, North Pole

and Happy Bench claims were prior existing claims

and, hence, "were lost to" the defendants in error, still

further reducing the area of their claim. Richmond

M. Co. vs. Rose, 114 U. S., 576; 5 S. Ct., 1055.

It is now well settled that an excess does not render

the entire claim void, but that it is void only as to the

excess. Id. and

Zimmerman vs. Funchion, 161 Fed., 859, and

cases cited.

46th Assignment. The instruction requested was

not warranted by the evidence. The jury was suffi-

ciently instructed in the matter (fol. 56). The refusal

to instruct was not prejudicial. The plaintiffs in error

rather than the defendants in error would have been

prejudiced by the instruction, had it been given.

In this connection, among others, it is important to

note that the plat, exhibit 10, was shown to be incor-

rect in several particulars, e. g., as to the southeast cor-

ner of Hercules No. i (fol. 105) ; as to the southeast

corner of the Snowhilltop (fol. 105) ; as to the lines

of 5 and 6 Newton, the Black Jack and Catherine

claims, etc. (fol. 105).
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.///// Assignment. As a legal proposition the re-

quest was contrary to law. The Supreme Court of

the United States in the case of Richmond vs. Rose,

ante, clearly holds that the exterior boundary lines as

marked on the ground do not determine the area of

the claim. The latter is reduced by the area of over-

laps of prior claims. The Court say:

"It appears by the facts found that 140 feet of

the east end of plaintiff's location is lost to them

by the superior right of the Tip Top claim, leav-

ing only sixty feet of excess; and this, if it were

necessary, might be excluded by the government

at the other or western end of the claim, when it

comes to issue the patent."

The instruction requested was not justified by the

evidence, and plaintiffs in error were not prejudiced

by the refusal. They neither claim nor are they en-

titled to any excess. None was shown.

48th Assignment. The jury was correctly and suf-

ficiently instructed in the behalf requested (fol. 56).

The request was improper in that it limited the rule

to the Hercules location only. If law, it applied with

equal force to the Eagle location. The presumption

of fraud does not arise from want of reasonable care

in the location of mining claims. The good faith of

the locator is protected, and technicalities are cleared

away, the prior locator is favored.

Bismark Co. vs. North Sunbeam Co., 95 Pac,
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Upton vs. Larkin, 17 Pac, 730;

Lockhart vs. Farrell, 86 Pac, 1077.

The proof should be positive, clear and convincing

that the prior location was invalid, to show which the

junior locator has the burden of proof. Id. and

Bevis vs. Markland, 130 Fed., 227;

Zerries vs. Vanina, 134 Fed., 610.

4Qth Assignment. There was no evidence to sup-

port the instruction requested. For further answer

see considerations urged last above.

SOth Assignment. Same considerations as last above.

^Ist Assignment. Same considerations. And see

West Granite Co. vs. Granite Co., 17 Pac, 547;

Del Monte Co. vs. Last Chance Co., iji U. S.,

55, 72;

Davis vs. Shepard, 72 Pac, 57;

Bunker Hill Co. vs. Empire State Co., 109 Fed.,

538-;

Rich vs. Rose, 114 U. S., 576.

^2nd Assignment. Same considerations.

SJrd Assignment. Same considerations.

^4th Assignment. Same considerations. The rule

contended for, if law, should not have been confined

to the Hercules location only. The plaintiffs in error
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urged, and are estopped to deny, the prior location of

the Homestake claim. Gatewood vs. Garrett, 56 S. E.,

335. By reference to the plat, exhibit 10, it will be

seen that the latter claim divides the Eagle claim into

two parts. The refusal was favorable to plaintiffs in

error. But the rule contended for by plaintiflfs in error

is not the law.

Brown vs. Gurney, 201 U. S., 184; 26 S. Ct.,

509;

Brown vs. Gurney, 77 Pac, 357;

Lockhart vs. Farrell, 86 Pac, 1077.

Patents are issued for mining claims as located, ex-

cepting therefrom established conflicts, if any.

Donnellan vs. Gwellenan, 5 S. Ct., loi i
;

Del Monte vs. Last Chance, 18 S. Ct., 895.

The title of neither plaintilTs nor defendants is af-

fected by the claim of a third person, who may or may

not adverse.

Tonopah vs. Tonopah, 125 Fed., 389;

Clipper M. Co. vs. Eli M. Co., 24 S. Ct., 637.

The rule of the Land Department that patents will

not issue for non-contiguous tracts has no more to do

with the validity of a location, than would the can-

cellation of an "entrv," and the latter has no effect upon
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the location. The possessory right remains. This is

not an adverse proceeding, but an action for possession.

McGowan vs. Alps C. M. Co., 23 L. D., 1 13

;

Barringer and Adams, 371 ;

Bevis vs. Markland, 130 Fed., 226.

The right to adverse is a privilege of the adverse

claimant only. Without an adverse the patent issues.

It is only where one application for patent inter-

feres with a prior application that the Land Depart-

ment will not consider the junior application. In

other words, where the land is not clear on the tract

books.

2 Lindley on Mines, Sec. No. 679.

To try the case at bar on the non-contiguity theory of

the plaintiffs in error would be to interject into the

case the trial of title to premises wholly outside of the

premises in controversy, and title to a number of

claims, title which the plaintiffs in error neither plead-

ed nor claimed, as required by Sec. 304 of the Code of

Civ. Proc, ante. It would also necessarily refer to

the jury the casting off, according to circumstances,

excesses shown to exist in the Snowhilltop and Collins

claims, a matter which, as we have tried to show, rests

wholly with the respective claimants of such premises.

The Homestake claim, if otherwise valid, was junior to

the Hercules and cut no figure. If the excess of the

Snowhilltop and Collins claims were cast off along
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their common boundary, all parts of the Hercules

claim would be contiguous, notwithstanding the prior-

ity, if a fact, of the former claims.

SS^h Assignment. Same considerations as last above.

^Otli Assignment. The request contained proposi-

tions contrary to law. See cases cited under the 27th

assignment, ante. Plaintiffs in error assumed the bur-

den of proof in this matter, and must be held to that

position.

Ky. M. & C. Co. vs. Ins. Socy., 146 Fed., 695.

SJth Assignment. The instruction requested was

properly refused. It was not relevant to any issue in

the case. It referred to premises not in controversy.

See remarks under the' 15th, 31st and 54th assignments.

SSth Assignment. Same considerations and refer-

ences as above.

SQth Assignment. The law of prior possession was

sufficiently and correctly given in the general charge

(fols. 57-9). And see remarks under 19th assignment,

ante. The request contained several propositions. The

exception was general. The conclusions drawn in the

request to charge do not follow from the premises there

stated.

f)Oth .Issignnicut. The exception to the entry of
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judgment was general, and presumably based only upon

the other errors assigned.

Louisiana A. & M. R. Co. vs. Board of L.

Com'rs., 87 Fed., 594;

U. S. vs. Ferguson, 78 Fed., 103;

McFarlane vs. Golling, 76 Fed., 23.

Notwithstanding the many assignments of error and

the many questions involved, the record is singularly

free from error. Nothing in the alleged errors has

been shown to have affected the plaintiflfs in error in

their substantial rights. The case has been twice tried

in the court below. There is nothing in the record

which would indicate that a new trial would result in

a verdict in favor of plaintiffs in error. There are no

equities to support their claims. They are junior in

time. The ouster was unlawful. The objections

urged by them against the validity of plaintiffs' claim

apply with stronger force to their own locations. Most

of these objections are technical. Their plea of a for-

feiture of the Hercules location was abandoned. They

stand on two inconsistent locations; one of which was

never recorded, the other located in the name of a

"dummy," who has never seen the property, never



34

communicated with his agent, Stenfjeld, who located

the claim and who, through one Paulson as middle-

man, has secured a half interest in the claim and sold

the balance without any accounting. Eide, one of the

purchasers, has withdrawn from the action. Admits

that he was taken in by Stenfjeld. The story of a dis-

covery by Stenfjeld was unreasonable, improbable and

contradictory. It was further qualified by the evi-

dence of Trout, Anti and Eide. Stenfjeld gives many

incoherent reasons for locating the Eagle claim, among

others: "There was a well defined line of camps run-

" ning east from the Portland claim on Little Creek

"
. . . ,

following the third beach line, and that

" was why I made up my mind to look for vacant

" ground." Clearly Stenfjeld occupies the status of

a "jumper." He also tampered with the witness, Anti.

No work or improvement was ever done, except by

defendants in error, who were at all times left undis-

turbed, until they had located the pay. McLaughlin,

lessee, knew of the Hercules claim, but was "willing

to take a chance" (fol. 126). He also took the law

into his own hands when he took possession. The

lease required it.

As was said by the Court in Bevis vs. Markland, 130

Fed., 227, "My attention has not been directed to any

" precedent or statute or sound reason for permitting

" a claim jumper to occupy the attention of the courts,"

when there is not sufficient evidence to create a positive
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belief that the prior location was invalid, and this by

clear and convincing proof.

The judgment should be affirmed.

Respectfully submitted.

CHAS. E. NAYLOR and

G. J. LOMEN,
Attorneys for Defendants in Error.
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PETITION FOR REHEARING.

To the Justices of the United States Circuit Court

of Appeals for the Ninth Circuit:

This petition for a rehearing is presented in the

utmost good faith. However much we defer to the

opinions of this Honorable Court, we are con-

strained to believe that in this case the Court has

been misled hy artful tactics and misrepresenta-

tions, and has thus fallen into error both as to prem-



iscs and conclusions—the facts and the law of the

case.

If counsel for defendants in error failed at the

hearing to point out or contradict the misstatments

of fact made by the other side, it was excusable to a

degree, and the result of surj)rise. Distance and the

close of navigation prohibited the attorneys who

tried the case from appearing personally in the ap-

pellate Court. The briefs in the case did not reach

them until after the hearing and decision. It was

well nigh impossible for counsel for defendants in

eiTor, who tried the case, and who were familiar

with the facts and circumstances, to foresee which of

the sixty assignments of error would be especially

pressed and they had the right to assume, in the

preparation of their brief, necessarily made in ad-

vance of that of the plaintiffs in error, that such

misstatements would not be made. Local counsel,

no more than the Court, could be prepared, by the

examination of a voluminous, though incomplete

record, to detect and point out such misstatements.

Because the questions presented are new, and, as

the Court expressed it in the opinion, "We find no

** decision of any Court bearing directly on the ques-

" tion", and, again, ''In the Land Department the

*' rulings have not been harmonious", and hence are

still mooted, and because these questions are of vital

importance, not only to the litigants in this case,

but also to hundreds, yes thousands, of claim ownei*s

similarlv situated in Alaska, the questions should



receive the most exhaustive consideration, and the

precedent established by the Court made as nearly

correct as possible in a "first instance" case. The

opinion of this Court will be cited as a precedent

in other cases and will also serve as a guide to the

Land Department, which, to date, has taken a dif-

ferent view of the law than that expressed by this

Court m its recent opinion.

We trust this Court will not consider it presump-

tuous on the part of counsel to suggest that, in their

view, the rulings of the Land Department on the

questions involved are more in liarmony with the

mining laws of Congress, as a tvJiole and with pre-

vious decisions, than the opinion now expressed by

the Court.

It will be our earnest effort to fairly present the

facts and to give good reasons for our views upon

the law of the case.

We will try to establish the following proposi-

tions :

PROPOSITIONS.

1. That the plaintiffs in error grossly misrepre-

sented the facts, and the Court was misled thereby

and erroneously assmiied and based its opinion upon

facts not shown by the record.

2. That the Hercules location was not made to

''catch fractions", but was made in good faith to

locate a large tract of vacant and unappropriated



mineral land, as one tract, and that the premises so

located were in fact one tract or j^arcel, not sepa-

rated by prior valid locations.

3. That although the Hercules location embraced

within its exterior boundaries, in part, prior loca-

tions, neither patented nor entered for patent, this

did not render the Kercules location "fictitious" nor

void, as to an}^ part not covered by such prior loca-

tions.

4. That even though the Hercules location had,

in fact, embraced certain non-contiguous tracts, such

locations would have been an appropriation thereof,

and could not legally be appropriated by a junior

locator, until forfeited or abandoned; and each of

such tracts (if any there were), on which a discov-

ery had been made, could be patented as separate

parcels.

5. Plaintiffs in error did not plead a prior loca-

tion, nor connect themselves jointhj with any loca-

tion, nor severally with a valid location. The ver-

dict of the jury and the prior possession of defend-

ants in error was conclusive upon all questions prop-

erly presented to the jury. The instructions to the

jury were correct, at least not prcjiidirial to })lain-

tiffs in error.

(). The transcript does not purport to contain,

nor does it in fact contain, all the evidence (Tr. page

143) except "tlie evidence introduced l)y either

'* party fouchitnj fhr question of nclual possession



" (not the right of possession) as raised by the ex-

" ceptions to the Court's instructions to the jury

'^ and also by the exceptions to the Court's refusal

'' to instruct."

The only errors assignable therefore were errors,

if any, touching the question of actual (prior) pos-

session.

It does not a]3pear from the record that the Court

erred, in its instructions touching the non-contiguity

question.

7. This Court could not, in the face of an incom-

plete record, find facts contrary to those implied in

the verdict, or predicate error in the instructions

which rested on evidence not in the record (See

pages 4 and 5 of former brief).

8. The opinion of the Court if unmodified will

invalidate nearly all placer claims in the United

States and destroy all security of property therein.
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FACTS MISREPRESENTED.

Of these there are many. We shall only refer to

those which seem to have misled the Court ; suggest-

ing, however, that counsel who employ bogus assign-

ments of error, not supported by any bill of excep-

tions, and argue same in their briefs, are not above

suspicion (See the first eight, the eleventh and

twelfth assignments, pages 208 to 218 of the trans-

script).

1. The plat exhibited in the opinion of the Court

does not correspond with any exhibit in the case and

is erroneous, as we shall show. We have inserted

herein two plats for purposes of comparison and ask

the Court to keep them open while reading the next

fcAv pages of this petition.

(a) The Court bounded the claim as indicated by

figures ''37", ''38", "39" and "40", and alleged

that such claim embraced 179 acres. The record

shows that said figure "37" indicates a false and

fictitious corner, and consequently an erroneous area

(Tr. 105, 139). It was falsely placed at "37" by

the surveyor for plaintiffs in error without any evi-

dence and by their instructions (Tr. 105). The

southeast corner of the original Hercules #1 loca-

tion was at or near "34" on "Exhibit A", a point on

"Exhibit 10" west of "13" (Tr. 78, 79, 80, 81).

The southeast corner of the claim as amended March

14, 1906, was about 350 feet farther south, at the

point on "Exhibit A" marked "4", and, on "Ex-

hibit 10" marked "41" (Tr. 73, 78, 79, 80, 139, 140).
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(b) As to the true area of the claim, Sui'veyor

Gibsou testified (Tr. 75) that the area of Hercules

Xo. 1 as marked on the plat, ''Exhibit A", is 169.984

acres ; that the area covered by Hercules No. 6 (and

included in above area by the amendment) was

10.064, leaving the area of the original Hercules Xo.

1 claim less than 160 acres. The Court made the

mistake of adding these two amoimts, and the fur-

ther mistake of giving that amount (179 acres) as

the area embraced within the exterior boundaries

marked on the erroneous plat accompanying the

opinion. The corresponding area shown on "Ex-

hibit 10" is indicated by Surveyor Jones, who made

the latter plat, as containing 198.446 acres.

If the Hercules amended location took in too

much territory, notwithstanding the casting off of

conflicts, and was therefore void, then the area

would remain as originally, 169.984 less 10.064, or

159.920. This shows how careful and painstaking

the locators were.

Misrcpreseutatians bearing on the question of

non-rontiguiti/:

(c) The Black Jack or Katherine claim was ficti-

tious. It was marked upon the plat by the surveyor

for plaintiffs in error at the request of their attor-

ney and without any evidence that such a claim had

ever existed (Tr. 105). He confessed this fact to-

gether with other discrepancies at the trial but coun-

sel adopted his map in tlieir brief without any ex-
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planations, and it appears on the map attached to

the opinion of the Court.

(d) The "Sue" Fraction, marked "E", accord-

ing to the admission in the Transcript of the Record,

page 142, should have been bounded by lines dl'a^Yn

between the numbers 10, 25, 27, 28, 26, 23, on "Ex-

hibit A" (Tr. 74). It was not a triangle apexing at

29 (32 of "Exhibit 10").

(e) This so-called "fraction" as well as the

space marked No. 5 and Black-Jack or Katherine,

were admittedly open for location to the Hercules

people January 1, 1904 (Tr. 142).

(f) The Snowhill Top claim was a relocation of

two claims staked as benches off No. 6 on Xewton

No. 2 (Tr. 118; and "Exhibit 2", page 182). The

northeast corner of said claim should therefore co-

incide with No. 27 of "Exhibit A", but whether or

no the southeast corner, being unknown and no stake

to mark it (Tr. 205), should be placed so as to limit

the claim to 40 acres, as claimed in the notice and as

required by law. The claim as marked on the plat

contains over 44 acres (Tr. 75). Thus, there was a

connecting link between all parts of the Hercules

claim open for location.

It should further be noted at this point that the

Snowhill Top claim was admittedly open for relo-

cation January 1, 1904. Again, a recognition of the

Snowhill Top l)y tlie amended Hercules location

March 14, 1906, and the casting off of the Snowhill
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Toj:) claim by the aniciidod location, as a ''conflict'',

without reference to its o\vnersliii3, could hardly be

said to be an express admission that it was a ''prior

location"; nor was the claim for that reason, or

otherwise, ''excluded on the trial".

Again, it was argued that the amended location

was void. If so, the original location would stand,

unaffected by the casting off, at least as against all

who could not legitimately claim an estoppel.

(g) The Homestake Group as shown on the plat

was not as we regard it "proven ivithout dispute to

he a prior location''. The proof of such prior loca-

tion utterly failed. The questions of discovery,

marking and abandonment were questions of fact

for the jury to pass ui:)on. The evidence of John

Anderson and J. T. Lindseth (Tr. pages 121, 123)

shows that the^^ were attempted locators of said

claim in July, 1903. Although the claim was 80

acres in area, only two locators are mentioned; and

neither of said witnesses (locators) identify said

location to be as marked on tlie plat, or indicate its

boundaries, only the initial stake point "B", "Ex-

hibit 10" (Tr. 122) ; and the surveyor who made the

plat was not guided ))y anyone shown to be familiar

with said location (pages 101, 106) and did not men-

tion a single Homestake Croup stake. Said wit-

nesses further show that the said location was not

recorded as was generally believed, at that time, to

be necessary; that Anderson, finding that the claim

had not been recorded,—ho and Lindseth treated
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said location as abandoned and did not represent

the same in 1904 or 1905, but on the contrary recog-

nized the location of one Capt. Sillicken (a hearsay

location made ''at New Year's or thereabouts

1904") (Tr. 122) and, because the latter did not

represent the claim, in 1905, relocated it in January

1906. Lindseth goes Anderson one better and says

that he abandoned the Anderson location, relocated

the claim in December, 1903, cut Anderson and an-

other out, and took Silliken in ; but does not say who

the other tw^o locators were, nor what was done in

the matter of marking or discovery. He further tes-

tifies that thereupon in January, 1904, Sillicken

again turned the tables and lelt both Anderson and

Lindseth out (Tr. 121, 123). The jury no doubt

viewed the situation as viewed by Anderson and

Lindseth, and recognized none of said locations of

the Homestake Group as of any validity. There was

no evidence upon which to found or base such loca-

tion, whether as placed on the map or otherwise.

The testimony of Daniel Jones does not refer to

the Homestake Group or its markings, except in a

general wa}^ to the effect that the map is correct, but

does not show that he went by a single mark that

was placed there before 1906, or even then. Can the

Court determine which of the several locations of

the Homestake Group is indicated on the map, or

that any location of said claim is as shown on the

map? It was not necessary to oifer rel)utting testi-

mony in regard to the Homestake Group, but in
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order to show that the alk'ged 190o h)eatioiis there-

of, and of the Collhis Group, in part, were prema-

ture locations, Harry Story testified (Tr. 140, 141)

that the claim marked as the ''Made Eye" (Mahdi)

on "Exhibit 10" was located by him for lianny

Carlson in February, 1902 (See Notice of Location,

Tr. 201, 202) and called the "Peluk Money"; and at

the same time located another claim to the southwest

of the latter claim.

While the testimony of Capt. Story is meager (as

it appears in the record), it is not more so than the

testimony of Anderson and Lindseth; and shows

that the ground located by him was not open for

relocation till 1904.

(h) What is said last above cuts down the Col-

lins or Mercy claim as well as the Homestake Group.

(i) The admission that the Bon Voyage, and cer-

tain other claims mentioned (Tr. 123) were prior

valid claims, was not an admission as to their oivu-

ersliip, or that the locators of the Hercules location

had knowledge of such locations at the time of the

Hercules location, and the record shows that they

were thought to be vacant ground (Tr. 83, 84). For

all that appears, these claims might be owned by

defendants in error. The admission, the Court may
well perceive, was made to curtail tlie ten days

trial, and tliat such admission was generous was

demonstrated b>' the fact that this Court, at the

present term, held that the Bon Voyage claim irns

in fart I'oid. Waskev v. TTainmor.

;
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(j) There was no evidence offered in regard to

the Golden Bull claim, shown on "Exhibits A" and

"10", but omitted from the Court's plat. The

Court also omitted the "Made Eye" claim, valid at

the time of the location of the Collins or Mercy

claim, but forfeited in 1903 (Tr. 140, 141).

(k) There was no evidence that the Hercules lo-

cation was made to "catch fractions"; but on the

contrary this was denied (Tr. 83). Lomen testified

(Tr. 83 and 84) : "The claims were located on the

" theory of catching the old Dry Creek channel run-

" ning towards Peluk Creek. I did not know there

" were other claims there. Was told by William

" Johnson and Louis Espe that the assessment work
" had not been done on property in that locality."

And the testimony of Thuland in re catching frac-

tions was stricken out (Tr. 127, 128).

Misconceptions regarding the location made by the

plaintiffs in error:

The Court says that plaintiffs in error "alleged

" that they were in possession und)er a valid prior lo-

^' cation of a small fraction, consisting of 4.797 acres

" ^ * * Said fraction is marked 'A' ". What they

did say (Tr. 8, 9) was that they (except McLaugh-
lin) were "at the time of the commencemeyit of this

" action, and for a long time prior thereto" (not

necessarily at the time of the ouster, and certainhj

not prior to Jan. 1, 1904), "the owners in fee of the

" premises * * *, in possession and entitled to

" the possession thereof, by reason of a valid and



14

" SUBSISTING MINERAL LOCATION MAJJK THEREOF LONG
" PRIOR TO THE COMMENCE^IENT OF THIS ACTION,"

and that "the dcfondants Harry McLaughlin and
" C. J. Sullivan are in possession thereof as lessees

" of" the other defendants.

The defendant Eide, was not one of the plaintiffs

in error. His answer was materially different. He
claimed the right of possession since July 17, 1905,

under a location, and under amended locations.

Section 304 of the Code provides that the answer

shall "set forth with the certainty and particularity

" required in a complaint"—"the nature and dura-

" tion of such estate, or license, or right to the pos-

" session". This the plaintiffs in error failed to do.

But having pleaded only ''a location'' of said

premises ''long prior to the commencement of this

action", they could not prove one location, the Park-

land, pretended to be made by one of them in 1905

and abandoned; another and later location, the

"Eagle", in the name of another of them; and an

amended location, made pendente lite, in the names

of three of them. The latter only purported to lo-

cate the fraction "A". The two former embraced

24 acres, and according to their own theory of tlie

Homestake Group, contained three non-con fif/uons

tracts, as shown on their own plat. See "Exhibit

No. 10". Its boundary lines were also laid on and

across other claims, Avhich the Court says invalidated

the Hercules claim.
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If the Hercules location was void at the time of

the ouster, and at the time of the commencement of

the action, so were the others, on the argument ad-

vanced by the plaintiffs in error, then, why should

not plaintiffs' prior possession and peaceful conduct

control in such case?

The plaintiffs in error pleaded a (joint) location.

They did not prove such location, nor did they allege

mesne conveyances from any locator. The amended

location, pendente lite, could not avail them. De-

fendants in error were ousted by lessees. They did

not connect themselves with any but the Eagle loca-

tion.

The only assignment of error discussed in the

opinion of the Court is that the Court erred in refus-

ing to instruct "that the law does not permit one

" mining location to cover two or more non-contig-

" uous tracts, and that if the location of the Her-
•' cules No. 1 was made to embrace two or more non-
'

' contiguous tracts, the whole location was v6id, and
" each separate or non-contiguous tract remained

" open for location and appropriation".

We contend that, in principle and on authorit}^,

such instruction, if given, would have been erron-

eous, as a general proposition, and, especially so,

upon the record in this case, because

:

1. The record does not disclose that such instruc-

tion was justified by the evidence. The transcript

does not purport to contain all the evidexce, and

the bill of exceptions does not pretend to contain
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*'tiiat ruKTiux of the evidcDce wliich hears upon the

" point in controversy, with a statement that no
" OTHER E^^DEXCE was suhniitted".

See proposition No. 6, ante, and Tr. 143;

Yates V. U. S., 90 Fed. 57;

Ware v. U. S., 154 Fed. 577;

Lufkin V. Sawyer, 80 N. E. 456;

Lufkin V. Hitchcock, 80 N. E. 456.

2. There was no evidence as to tlie ownership of

the alleged intervening claims.

3. There was no evidence to show that any of the

alleged segregated "fractions" were in fact vacant

and unappropriated; this is made to rest on a pre-

smnption, which ^presumption cannot obtain in favor

of an admittedly junior locator.

4. The Court cannot say in view of the form of

the certificate to the bill of exceptions that all the

testimony bearing upon the validity or i:)riority of

the alleged intervening claims, the Snowhill Top,

the Collins or Mercy, and the Homestake Group

claims, is contained in the record, and it will hv pre-

sumed tliat the said claims were shoA^ii to l)e invalid,

or junior to the Hercules location.

5. The evidence was insufficient to submit to the

jury the question of the priority or validity of the

Homestake Group, and insufficient to refer to the

jury the (juestion of the siftfs of the southeast corner

of the Snowhill T(>]» rlniiu, nud therefore no ques-

iiou of n<>u-conti,c:iiity cduld arise.
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6. The instruction of the Court (Tr. pages 50,

51) on the question of non-contiguity was more fav-

orable to the phiintiifs in error than they were en-

titled to, and was not prejudicial to them. The jury

must have found either that the land in dispute and

the point where defendants in error made their dis-

covery were contiguous, or else that the locations of

both sides were void and that defendants in error

had actual possession when ejected.

7. The defendants in error could not, on the

pleadings in the case, the answer failing to allege

title in themselves or another to any part of the

premises claimed by plaintiffs under the Hercules

location, except the small fraction of ground,

marked ''A" on the plat attached to the Court's

opinion, litigate the title to any other part.

Sec. 304, Civil Code of Proc, Alaska.

Said section provides:

"The defendant shall 7iot he alloiced to give

in evidence any estate in himself, or a)iother, in

the property, or any license, or riglit to the pos-

session thereof, unless the same be pleaded in

the answer."

8. The title pleaded 1)y the plaintiffs in error

proved to be junior in time, and, also, amenable to

the very objections urged against the title of plain-

tiffs, since by their own plats it embraced three

non-contiguous parcels of land and its lines lay

on and across other claims and were so placed by

Stenfjcld, knowingly (Tr. 108), at a season when he
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might have investigated and not in the dead of the

arctic night with all prior locations hidden by a

blanket of snow as was the case when defendants in

error located the Hercules claim. It is elementary

law that a case will not be reversed for an error in

instructions, unless said error is prejudicial. Had

the Court given the instruction asked, ^e jury

w^ould have been bound to find that the claim of de-

fendants in yyvav was void and they cannot have

been prejudiced by its refusal. The "title" under

the amended location, made pendente lite, was not

pleaded at all, yet this seems to have been detennin-

ing with the Court.

Under these circumstances the ease, if both titles

were void should have been adjudged on the lines

suggested in the case of:

Bevis V. Markland, 130 Fed. 226;

Hanson v. Craig, 161 Fed. 861

;

to wit, the priority of possession, without a "judicial

" determination of the question as to which shall

" ultimately prevail in a contest for the title".

And see Bradshaw v. Ashley, 180 U. S. 59, a very

instructive and exhaustive case.

This Honorable Court, in its opinion in support

of the proposition that non-contiguous fractions or

parcels of vacant mineral land cannot be held under

one location, and that a location wliich embraces
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them is void as a whole, refers to See. 2330 R. S.

U. S. and says:

"The intent of this statute is plain. It auth-
orizes an association location of contiguous
claims only.

"The clear implication is that claims not con-
tiguous may not be joined in a single location."

Let us see: Said section provides that two or

more persons having contiguous claims of any size,

although such claims may be less than ten acres

each, may make joint entry thereof, but no loca-

tion of a placer claim * * * shall exceed 160

acres for any one person or association of persons.

Evidently the Court does not here distinguish, as

was said in St. Louis &c. Co. v. Kemp, 104 U. S.

636, between ^'claims'' and ''location'' nor, we may
add, between ''entry'' and "location".

"Having contiguous claims" does not refer to an

"association" claim or location as such, nor to any

location of contiguous claims. It refers onh' to

ownership, however, acquired, either lode or placer

claims, or both. They may be the result of several

"locations", by one person or by several; or they

may be claims acquired by purchase or prescription.

Together, for the purpose of "entry" (for patent),

they may embrace in area any nuniher of acres.

They are not limited to 160 acres. They may in

their inception have been non-contiguous. If they

be contiguous claims at the time of entry for patent,

the statute is fulfilled.
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The ''location'' of a claim is not an "entry" there-

of in the sense used in the statute, but i^
recedes the

entry. More than "location" is required before the

claim or claims are ripe for "entry".

The idea of contiguity of claims in a location is

paradoxical, because the location is necessarily one

and single and embraces all ground within its bound-

aries, although it may be valid only in 2)art—or

parts.

The idea of twenty acres to each pei*son in an as-

sociation claim or location was not suggested in the

Act of 1870. Sec. 2330, R. S., and not till the Act

of 1872, Sec. 2331, R. S. Under either section the

locators took, or take, as tenants in common the

ground located, not twenty acres each, in severalty,

or as "contiguous claims". But one claim is lo-

cated, the area measured b}^ the number of loca-

tors. If junior, in part, to prior valid locations,

they take all, minus the prior valid locations. No

one is injured thereby. The Land Department rec-

ognizes this rule.

Paul Jones Lode, 31 L. D. 359

;

Rialto No. 2 Placer Claim, 34 L. D. 44;

Mary Darling Placer Claim, 31 L. D. 64;

Mono Fraction Lode Claim, 31 L. D. 121

;

Compare

:

Grassey Gulch Placer CI., 30 L. 1\ 191

;

Hidee G. M. Co., 30 L. D. 420.
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The following decisions are to the same effect

:

Del Monte &c. Co. v. Last Chance &c. Co., 171

U. S. 55, 77-80;

Lavagnino v. Uhlig, 198 U. S. 443

;

Brown v. Gurney, 201 U. S. 184;

Crown Point M. Co. v. Buck, 97 Fed. 465

;

Bunker Hill &c. Co. v. Empire State &c. Co.,

109 Fed. 538;

Empire State &c. Co. v. Bunker Hill &c. Co.,

131 Fed. 591.

In Del Monte &c. Co. v. Last Chance &c. Co., 171

U. S. 55, 77-80, the Court sa^^s:

''It is also to be recognized that these loca-

tions are made upon lands, open, unenclosed
and not subject to any full actual occupation,
wdiere the limits of possessory rights are vague
and uncertain, and where the validity or appar-
EENT LOCATIONS is unsettled and doubtful,
* * * " and while in the adjustment of those
conflicts (arising from overlapping locations)

the rights of the first locator to the surface with-

in his location must be secured and confirmed,
tvhy should, a subsequent location be held abso-
lutely void for all purposes and wholly ignored,

and without the form of a relocation'^"

The Court further said:

"We are not disposed to undervalue the force
of this argument" (that the locator shall have
'

' exclusive possession of the surface, and that no
one shall disturb him m his possession, and that
no rights can be created by a trespass) and yet
are constrained to hold tliat it is not controlling.

It must be borne in mind that the location is the

initial step taken by the locator to indicate the
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2)l(ice and cjctcut of the surface which he desires

to acquire. * * * The location does not come
at the end of the proceedings to define that

which has been acquired after all contests have
been adjudicated."

Again

:

"The location, the mere making of a claim,

works )io injury to anijonc who has acquired no
prior rights, * * * and no location creates

a right superior to any previous valid location."

Again

:

"So it was perceived that, notwithstanding
the provision in reference to the rights of lo-

cators to the possession of the surface ground
tvithin their locations, it was perceived that lo-

cations would overlap, that conflicts would arise,

and a method is provided for the adjustment of

such disputes. And this, too, it must be re-

membered, is a statutory provision for the final

determination, and is supplementary to that

right to enforce temporary possession."

The Del Monte v. First Chance case has been cited

approvingly by this Court in:

Bunker Hill &c. Co. v. Empire State &c. Co.,

109 Fed. 538; and

Empire State &c. Co. v. Bunker Hill Co., 131

Fed. 591.

And also in the Eighth Circuit Court of AjDpeals

in:

Crown Point M. Co. v. Buck, 97 Fed., p. 465.

In which case the Court held that, notwithstand-

ing it overlapjx'd ]»ri(>r cLnins, the location there in
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question ''vested in its locators all the unappro-

" priated public land within its limits".

See also:

1 Lindley, Sec. 363;

Costigan on Mining Law, 195.

So much for overlaps generally.

As to the effect of overlaps of prior valid claims

causing non-contiguity of parts of the vacant ground

within the "limits of a junior location", we find that

the Land Department decisions above cited make

no distinction so far as the effect upon the location

is concerned. As to whether the segregated parts

could be entered for patent is another question.

That the location holds both or all parts until an

election is made of one part and an abandonment of

the other is fully and clearly shown in the case of

:

Brown v. Gurney, 201 U. S. 184.

The contiguity rule affects only the application

for patent.

An owner or owners can at any time l)efore such

application, by purchase, if need be, cause the sev-

eral parts, as well as several claims to become con-

tiguous, and secure patent therefor as one claim.

Or, he can apply for as many patents as there are

parts or non-contiguous claims.

A locator may abandon part of his location with-

out forfeiting his right to the balance.

Tyler M. Co. v. Sweeney, 54 Fed. 284.
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And to patent the part of one's claim containing

the discovery shaft is not to abandon the unpatented

part.

Miller v. IJaniley, 74 Pac. (Colo.) 980.

And the refusal of a patent does not restore the

land to the public domain.

Brown v. Gurney, ante.

Thus we find that a location does not depend upon

patentability. The location or claims may become

patentable, and the patent relate back to the date of

the location.

So far as the question of overlap is concerned,

the distinction between lode and placer claims in

regard to extra-lateral rights are not, we think, con-

trolling. All overlaps are necessarily, and in either

case, of the surface. The exclusive rights of the

locator guaranteed by statute are "of the surface".

In the case of lode claims the extra-lateral rights

flow from and are incident to the location "of the

surface". If it be proper in order to secure parallel

end lines, and thei'eby extra-lateral rights in the case

of a lode claim to overlap prior claims, it is equally

desirable, and why not proper, to do likewise, in or-

der to secuic all rights that may come to the locator

"at the end of the proceedings", e. g., llie defeat of

apparently valid, ])ut, in fact, void locations; (see

Bel ^lonte v. Last Chance, ante) or to secure the

rights of a junior locator mider the rule in Lavag-

nino V. I^liliu*, ante, or because of conditions wliich



25

render it practically impossible to locate a claim at

all, without such overlaps.

The propriety of thus locating has been practi-

cally illustrated by the Hercules location. Two ex-

pert survej^ors have been unable to describe, alike,

the ground that was open for location. Their sur-

veys were made in the early fall. What could be

expected of the locators in the dead of winter, with

practically all the stakes under the snow? Should

they, under the circumstances have waited until

summer? Again, the Hercules location covered, in

part, the so-called Bon Voyage claim. Since the lo-

cation of the latter was recently held by this Court

to be void, the wisdom of the Hercules locators in

overlapping this claim is apparent. It was in a

contest between the "Golden Bull", a junior loca-

tion, and the ''Bon Voyage", that the overlap of

the former prevailed. "By the same token", why
should not the Hercules prevail over the Golden

Bull, if junior and over the Ben Voyage, if void?

In like manner, it should prevail over other appar-

eiitly prior claims within its limits, which "at the

end of the proceedings" might be sho^^Ti either to be

void, abandoned or forfeited.

Is it for an intruder or a junior locator, claiming

a small fraction, to cast upon the prior locators the

burden of proving that each and every apparently

prior location, that the latter may have overlapped,

is void; or, of establishing that each and every frac-

tion of apparently open or vacant ground, lying be-
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tween such apparently prior locations, are contig-

uous; or, that but one such fraction existed, for the

reason that other alleged fractions were in fact

located clamis. To require this would raise an in-

terminable number of collateral questions involving

titles held by non-litigants and of premises not in

controversy. The effect would Ije, in this case, to

cloud the title of plaintiffs and to invite litigation

and a horde of jumj)ers, and, this, as to ground not

in controversy, and ^^•hicll, but for such a rule, they

might continue peacefully to enjoy. If the burden,

to establish these facts, be upon the jmiior locator he

should be required to show them by clear and posi-

tive evidence. There are not any presumptions to

favor him. The only cases that we know of, where

a junior locator has been permitted to show an out-

standing title in another, of premises not in contro-

versy, is where the point of discovery is made mate-

rial, and it is sought to be shown that the discovery

was not made on vacant and unappropriated ground.

The Court in this case seems to go a step fnrtlier,

and to hold, in effect, that a junior locator may not

only show an outstanding title for this purpose, but

also to show it for the ])urpose of establishing the

fact of non-contiguity of the premises /f^/V irHhiti fJic

ho}ind(irics of n Jornfio)), after all conflicts are theo-

retically cast off; and, for sudi ])Hi'])ose, and in an

action involving tlio right of ])ORsession to a ytart

of the claim located, to show irhat contticts crist as

botwoon other nnd prior locnfors of tlio bnlnnce of
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the ground; and, after having done so, to rest upon

the presumption that any '*fractions" lying between

the conflicts shown, are not in fact, also, conflicts,

but vacant, non-contiguous ground; and that, for

such reason, the claim of a senior locator is not only

void as to other and senior locators as to the conflicts,

but also as to the balance of the claim, and as against

him, though he be a junior locator of one of the non-

contiguous tracts thus established.

Can it be said that the evidence, in the record, as

to the title to or validity of the Homestake Group,

the key to the non-contiguous question, is sufficient

to prove said claim to be a valid location. If so,

who w^ere the locators? Has the claim been main-

tained? Where are its boundaries, etc.? Again,

what evidence is there that the alleged fractions

pointed out by the Court, had not been located by

anyone? If they had been, with the exception of

one tract or body, the non-contiguity question does

not arise. The Court seems to have acted upon the

presumption that the ground not shown to have

been located was in fact vacant, and thus in effect

held that the prior locator must in order to avoid

"presumptive non-contiguity" prove other locations

within the limits of his own claim. There is no evi-

dence in the record to support the fiction of the

alleged non-contiguous "fractions". If they, in fact,

existed, the Hercules location would hold them, un-

der the doctrine of the cases alreadv cited.
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The Land Dcpartnieiit has never recognized a

senior location before survey and entry for patent

as interfering with the junior locator's right to enter

Jiis claim for patent, nor will it recognize the claims

of those who do not "adverse". If the Hercules lo-

cators should apply for patent, and no one should

adverse, but the claimants of the '* Eagle", the

fonner would secure their patent, at least as to the

balance of their claim. Would it be a correct rule

for the Courts to foreclose them of this right in a

contest between the claimants of the Eagle and the

claimants of the Hercules, in adverse proceedings?

If not, does a different rule obtain in a contest in-

volving the right of possession only? We do not

think that even though such rule might obtain in the

former case, that it should obtain in the latter, be-

cause the United States is a quasi party in the

former case, while it is not in tlie latter. Why
should the Courts recognize or litigate rights affect-

ing only non-contestants, non-litigants, not parties

to the suit, and only one of the parties to the action ?

See:

Moses V. Dillon, 75 Pac. 969.

Should the opinion of the Couii: stand as at pres-

ent written, it will invalidate the titles to the major-

ity of the placer mining claims in the United States

for it holds that one may not lay his lines across an-

other claim and also that if any fraction of an at-

tempted location is non-contiguous with the balance,

the entire location fails.
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It has been the universal practice to locate claims

without regard to the holdings of others unless the

locator has actual knowledge thereof, and after-

wards to disregard admitted conflicts. Actual con-

ditions in the field are such that no other course is

convenient or practicable. It is but necessary to ex-

amine the map of any placer district to realize what

must happen, should the rule advanced in this opin-

ion stand. Take Exhi))it 10 of plaintiffs in error

for example.

Snowhill Top overlaps Homestake Group and is

therefore void. The Collins or Mercy Group over-

lap the Made Eye which w^as in force in the fall of

1 903 when the Collins location was made. Therefore

the Collins claim is void. But the Collins and

Homestake Group also conflict and therefore the

junior location is void. Which is the junior loca-

tion? No one can tell from the evidence introduced

at this trial without a law suit and the parties who

located Snowhill Top were therefore under obliga-

tions to first examine the titles to the Made Eye, Col-

lins and Homestake Groups or else be certain not

to include any portion of land within their lines.

But further, Mr. Jones, the accommodating but

unreliable surveyor who drew this map, runs the

lines of the Collins Group so as to also overlap both

the Snowhill Top and the Black Jack and raise

new issues. Should there be other claims or possi-

bility of claims to the east of those depicted and

others still to the east of these, no man can tell how
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far the prospector would have to extend liis inquiries

before he ventured to make a location.

If he attempts to avoid all possibility of laying

his lines on or across another's claim he is still apt

to err for stakes may have been destroyed or re-

moved or he may not discover the markings when

hidden by snow, brush or other cause.

The Bon Voyage conflicts with the Roosevelt,

Golden Bull, Golden Calf and Coffee; the Golden

Calf also conflicts with Coffee, Signa Fraction,

North Pole and Eagle; and the Eagle further con-

flicts with the Golden Bull, North Pole and Home-

stake Group, which last two claims cut it into three

non-contiguous fractions and according to the opin-

ion of this Court its location is and always has been

void, irrespective of its discovery or marking, the

plaintiffs in error obtained no rights thereunder,

and were not injured by the refusal of the instruc-

tion on which this reversal is based, since it would

have compelled the jury to find against them.

We also note that by the last named conflicts the

following claims are brought into relation and would

all have to be considered l)y the prospector, the

Black Jack, Made Eye, Collins or ^Mercy Group,

Snowhill Top, Homestake Group, Eagle, North Polo,

Golden Bull, Roosevelt, Bon Voyage, Golden Calf,

8igna Fraction, Coffee and any other claims which

happened to cross their lines or any of them.

The I'ule laid down by the Coui't will not only in-

validate the great majority of placer claims already
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made but it will effectually destroy all security in

property and retard the development of placer

deposits.

It can be conceded that a "valid mining location,

** though unpatented, is a grant, and the estate en-

'' joyed in the nature of a fee", without establishing

the rule laid down in the opinion. If A conveys to

B by deed certain real property, a portion of which

A has already conveyed to C, A's deed to B is not

void, but he takes the land described less that already

conveyed to C.

Wh}^ should the rights of either litigant be made

to depend upon undisputed titles of others, which

may be adjusted without the interference of a junior

locator as to otlier ground? See

St. Louis &c. Co. V. Kemp, 104 U. S. 636.

We think the rule a new and a dangerous one.

We do not question the rule that a valid location

segregates from the public domain the property

located, but we question the right of anyone, tvlio

does not connect himself with such location, to raise

the point for any purpose except to show that the

discovery was not made on vacant land within the

limits of the location. A trespass on other lands by
the senior locator is not involved and does not affect

a junior locator who does not connect himself with
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the senior title. Speaking of the locator of the

Eagle Claim, the Court says

:

"The plaintiifs in error found the land in con-

troversy unmarked and unoccupied. Surround-
ing it they foimd other valid claims. They had
the right to assume the land was vacant and
unaj^propriated.

'

'

The record shows, as already shown, that the land

in controversy was not found by the plaintiffs in

error until after the commencement of the action.

By accident it was included in and as a part of the

Eagle location, which latter was quite as bad, in the

respect of overlaps and non-contiguity of parts, as

the Hercules location.

As to the fractional part of the Eagle location in-

dicated as "A", on the plat furnished by the Court,

being **unmarked and unoccupied", we submit that

it was not unoccupied until plaintiffs in error ousted

the defendants in error and forcibly carried off their

tent and personal effects from the very ground in

question. Is it possible that defendants could jus-

tify such trespass by showing a subsequent location?

Was not the Eagle amended location initiated by a

flagrant trespass"? The amended location could not

cure or relate back to tlie void Eagle location.

If the Eagle locators had a right to ''assume that

the land was vacant and unappropriated", wliy could

not also the Hercules locators, when the country, all

about, presented one white expanse of snow, without

stakes or mai'ks to mar the ])eauty of a landscape

robed in the "white silence" of a winter night?
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In regard to having used but four stakes to mark

the clami so that its boundaries could be readily

traced, we submit that such marking is at least as

good as that of a notice posted on a snag in a creek,

without other marking, held sufficient in the cases of

McKinley Creek M. Co. v. Alaska N. M. Co.,

22 S. Ct. 84;

Costigan on Mining Law, 255.

The Hercules locators followed the system of

government surveys, which mark only quarter sec-

tions of land, and it has been held that a claun de-

scribed, in the notice of location, according to gov-

ernment survey, or so m.arked, is sufficient without

other marking.

Kern Oil Co. v. Crawford, 143 Cal. 298

;

Temescal Oil &c. Co. v. Dalcids, 137 Cal. 211

;

69 Pac. 1010.

Besides, the sufficiency of marking has repeatedly

been held to be a question of fact for the jury, and

not one of law.

If the Court should reopen the case, and take up

any points not touched upon in the opinion, permit

us to caution the Court against taking the facts

from counsel who appeared for plaintiffs in error,

without verifying the same by reference to the

record.

Respectfully submitted,

G. J. LOMEN,

Chas. E. Naylor,

Attorneys for Defendants in Error

and Petitioners.
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This to certify that in our judgnient the foregoing

petition is well founded, and that it is not interposed

for delay.

G. J. LOMEN,

Chas. E. Naylor,

Attorneys for Defendants in Error

and Petitioners.
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May it please the Court: We have a new question

to present to your Honors this morning. Something

in placer mining law with which we have not hereto-

fore had experience.

Appellees claim under a "blanket" location includ-

ing within its exterior lines an area of more than 160

acres—about 180 acres. It was made in the names of

eight locators and is now called the Hercules No. i

Association Claim.

In making this location our opponents used a "flock"

gun (speaking figuratively) for the purpose of "catch-

ing all the fractions" within the exterior monuments

placed by them not covered already, but created by pre-

existing valid twenty-acre locations. They placed



monuments at their corners only and most of these were

more than one-half a mile apart.

But to be exact—on the ist day of January, 1904, at

the tap of midnight and at the firing of a blast—the

pre-arranged signal—our opponents in a great burst of

speed began to locate, as the record shows, at least six

association claims of 160 acres or more each. How
many more claims they may have located does not

appear. ^ It was at this time following this signal that

they located the ground with which we have to deal,

i. e., the Hercules No. i, of 160 acres, and the Hercules

No. 6, both of them covering in part the land which is

now known as the Hercules No. i and shown by the

largest square figure in heavy black lines on the dia-

gram and embraced between the corners marked 37,

38, 39 and 40. The exterior boundaries of the ground

as afterwards thus amended into this new location cov-

ered about 179 or 180 acres. In this amended location

notice our opponents make certain exclusions of prior

claims, to which I will hereafter call your Honors'

attention.

This location was a "blanket" laid over a number of

admittedly prior valid locations, and its purpose was

also admittedly, as shown by the record, to ''catch the

fractions," if any, which lay between or around these

prior mining locations.

1 Tr.. 77.
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Our opponents' location point was at No. 39, the

northwest corner of the diagram, and the ground cov-

ered thereby was something over half a mile square by

their posted notice, but some considerable distance

more by an actual survey upon the ground. They also

put up a stake of one and three-quarter inches by two

and three-quarter inches in size, at each of the other

three corners. Is that marking good as matter of law?

Admittedly there had been no discovery, no knowl-

edge of values, at that time on their part. But in the

following March of 1904, one of our adversaries

claimed to have been informed by an outsider named

Sutton that on what was formerly the "Sue Fraction,"

he, Sutton, had made a discovery of gold, at about the

place to which this westerly "hand" I have drawn on

the top or north of the diagram points, being the frac-

tion between No, 5 and No. 6 Newton Creek.

Later on they claimed to have put down a shaft on

No. 6 Newton and to have found values there; but at

the time the Hercules No. i was located, and when the

shaft was sunk, Newton No. 6 was a valid existing

claim and had been such from the year 1900. So that

disposes of the benefit of any discovery there, as no

discovery o na valid prior conflicting claim could be of

any benefit to appellees, as it would not be on unoccu-

pied public domain.

Later on, appellees claimed No. 5 as having become

vacant and assert a discovery on that ground, sometime



in December, 1905. That is where the "right" hand

points on the top of the diagram.

Another discovery is alleged by tijem to have been

made on the ground in dispute claimed by us, in May,

1906, - admittedly long after we had completed both

of our locations.

The ground claimed by us and about which we are

in litigation is that which is included within the solid

reddish or pink portion indicated on the diagram, and

is a fraction of less than five acres in extent, upon which

it appears without dispute in the record, we made a

discovery in July, 1905.

The main propositions which I shall orally argue to

the Court, the others being fully presented in our brief,

are these:

Can an association of persons otherwise qualified

encompass a piece of ground already partially oc-

cupied by prior valid locations, and by placing four

small corner posts marking the exterior lines, and

posting a notice on one of them, "catch" widely

separated fractions of unoccupied public land that

may be inside of those exterior lines, without any

further marking and that whether there be one or

more fractions? It being remembered that these

fractions are pretty well marked off by the various

other pre-existing locations.

Does a discovery upon one fraction, non-contigu-

ous to other fractions, but all being within these cx-

2 Tr., 99.



terior boundaries, cover the other non-contiguous

fractions, or one or more of them, upon which no

discovery has been made, so as to prevent the loca-

tion of the latter fractions by any subsequent lo-

cator?

Does discovery necessarily not have to be on each

piece of ground and not on a more or less distant

tract?

Finally the question of abandonment so far as the

"Parkland" location was concerned.

These questions I shall seek to present to the Court

as briefly as possible, deeming them the main points

involved in the case, but not waiving the other points

made by my colleagues in our brief.

Our title, that to the "Eagle" claim, had its incep-

tion in July, 1905, when a man by the name of Stenf-

jeld went upon the ground in dispute and made a dis-

covery in about the center of the pink or reddish solid

block of ground shown in the diagram. ^ He marked

out the boundaries as indicated by the reddish lines,

including the solid color and considerably more and

called his claim the "Parkland." He then intended

to take in about twenty acres of ground.

Subsequently, investigating more carefully, he found

some old stakes, marked "Blanche," and not wishing

to take anybody's else ground, did not record his no-

tice. Your Honors now hold that a record of the no-

3 Tr., 106 and 107.



ticc is unnecessary. * He made search and finding the

original locator of the "Blanche" was told that the

original "Blanche" locator had not done his assessment

work. Stenfjeld, our man, then went back again, in the

March following and relocated the same ground, call-

ing it the "Eagle." This he did in the name of one

Saxhaug, as the latter's attorney in fact. This "Eagle"

location covered the same ground as the "Parkland."

Subsequently, finding that we were intruding upon

the "North Pole" claim, an old location, and upon an-

other, the "Homestake Bench," Stenfjeld and Saxhaug

filed an amended location notice covering only the solid

color piece, which is in dispute here, containing less

than five acres.

Our opponents claim that we abandoned the orig-

inal "Parkland" location by reason of our locating the

same ground a few months later in Saxhaug's name.

We contend that it was not our intention to abandon

the original location at all, but that we were simply for-

tifying the original location by making another loca-

tion over the same ground in a different name, a pro-

ceeding as to adding another name your Honors uphold

in principle in the case of Doe vs. JVaterloo,^ and

Shoshone vs. Riitter.
^

In the Doe case your Honors will remember that

4 Sturtcvant vs. Vogel, Feb. 1, 1909.

5 70 Fed., 455.

6 87 Fed., 806. See also Tonopali vs. Tonopah, 125 Fed., 389. Weil

vs. Lucerne, 11 Ncv., 200.



Newbill posted a notice upon a ledge claiming 1500

by 600 feet, put up no monuments and went off the

ground, thinking that he had 20 days within which to

monument his discovery. Becoming afflicted with

sickness and being unable to go back, he sent some

friends of his to the ground and they removed the orig-

inal notice, posted their own and monumented the

ground. An outside locator, the party who had inter-

vened between the original posting and the monument-

ing in this manner under the original posting, con-

tended that this procedure was practically an abandon-

ment of the first original posting, and a new location.

That being a new location, it was subsequent to his in-

tervening rights. But this Court held that was not so,

and that the original locator had the right to do this,

and the inception of title was under the original New-

bill location. And this principle is more true in this

case, as your Honors have recently decided that no no-

tice is necessary to be recorded in Alaska. ^ The only

objection to the "Parkland" location was the fact that

Stenfjeld did not record his notice of the "Parkland."

The record shows that on the ist day of January,

1904, our adversaries claimed, by their notices of loca-

tion, that the Hercules Association location No. 6 was

made up of 80 acres, ^ and the Hercules No. i covered

160 acres. ^ Later on, in March, 1906, prior to this

7 Sturtevant vs. Vogel, Ante.

8 Tr., 164.

9 Tr., 175.
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litigation, this Hercules No. i and Hercules No. 6

were consolidated under one location ^° and as com-

bined the exterior boundaries included about i8o acres

of ground. ^^ This amended combined location ex-

pressly excluded from within its boundaries the "Snow-

hill Top" and No. 6 on Newton, which two latter, it is

argued, covered about 64 acres. This exclusion in their

notice of course recognizes them as prior valid loca-

tions.

When this consolidation was made, it was done in

this manner: a new notice was posted at the southwest

corner ^" and some of, but not all, the prior stakes were

adopted. That is, adopted in an imaginary way, as

our adversaries did not go near any of the other stakes,

or make any new marks upon any stake. They simply

went to this southwest corner, put up there a new no-

tice and thereby contended they had combined the

original Hercules No. i and Hercules No. 6 in one

location, and amended these locations in that manner.

Now, as we understand the law, we can adopt the

old stakes by doing something with them, i. e., changing

marks upon them or putting new marks upon them
when we make an amended location; or rather, we can

by marking the old stakes properly indicate thereon

what we intend to claim, so that anyone passing over

10 Tr., 176.

11 Tr., 75.

12 Tr., 82.



the ground could find the extent of the location as

amended.

We contend that it is no adoption of the stakes to

simply post a notice at one corner stake where such

stakes are half a mile apart, in a rolling, gullied coun-

try where you cannot see from one corner or one stake

to the other, and no marks are made on the old stakes.

I will go further and say that even if you might see

from one stake to another, that, to my mind, is insuffi-

cient. That such an adoption is not shown by taking

the outside non-contiguous corner stakes of two con-

tiguous locations and incorporating them within a pa-

per notice, and thus eliminating by the failure to men-

tion the cross stakes, i. e., the stakes where the former

two locations touched and that would now be interven-

ing, and adopting the outside corner ones of both of

them. This is practically what was done here on

March 14th, 1906, by our opponents.

The statute says that a man may take a "piece," a

"tract" of ground, a "claim," or that he has the right to

"such claim" or "such mine" by doing certain things.

I am simply repeating the language of the Revised

Statutes in different sections.
^^

These certain requirements being that he shall make

a discovery within the limits of his claim and shall

mark the location distinctly upon the ground, so that

its boundaries can be readily traced.

13 Law of 1866, 14 Stats. L. Ch., 262, Sees. 2, 4, 6. Sees. 2320, 2322,

2325 R. S.
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Does this mean that I, by making adiscoveryupon one

of a number of fractions within a special i6o-acre loca-

tion of ground, which fraction is separated by valid ex-

isting claims from some other fraction or many frac-

tions within the said tract, and by no further marking

of these various fractions than that of the exterior

boundaries of the i6o-acre tract can come within the

provisions of the statute above referred to, as to the dis-

covery and distinct marking of the boundaries?

The Court will remember that the two stakes—the

nearest corners of the Hercules No. i (southeast cor-

ner), and Hercules No. 6 (northeast corner), were not

even thrown down, were untouched. They with their

original markings remained side by side. Their only

destruction was by a failure to mention them in this

amended notice of location. Two were thus eliminated

on the east lines of this diagram, midway between 40

and 37. Their marks still remained.

Is that such a marking as in contemplation of law

a locator may make and rest his title on?

Is the finding of gold on one fraction such a discov-

ery so far as other non-contiguous fractions are con-

cerned as in contemplation of law would draw such

non-contiguous fractions to its embrace?

The court below adopted the theory that this could

be done; that the exterior markings of the entire out-

side area was such a marking as carried all fractions

without number and whether contiguous or not but

within the exterior markings.
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"The Court (Judge Morrow) : Are those frac-

tions disconnected?

"Mr. Metson: They are all disconnected, sep-

arated by admitted valid existing claims at the time

the exterior boundaries of this, their location (indi-

cating the boundaries of the black outline) were

marked. Our piece of ground is and was separated

absolutely from the fraction where our opponents

claim their discovery. Our discoveries on it were

long prior to theirs on it.

"The Court (Judge Morrow)—What fractions

were left open, just the one you have mentioned?

"Mr. Metson: No; there are many here. This

fraction here was open (indicating the 'Sue' frac-

tion at the top of the diagram between 5 and 6 on

Newton), and that was what they claimed their

first or 'hearsay' discovery on."

This claim No. 5 on Newton became open and that

is where they claim their second discovery.

This fraction here was open (indicating the fraction

just below the "North Pole" location at the bottom of

diagram)

.

There were fractions in here (pointing to the space

between the "Bon Voyage" and the "Eagle."

There is a fraction here (indicating space between

"Homestake Group" and "North Pole" locations).

And there is also a little fraction in here (pointing

to space between "Homestake Group" and "Collins or

Mercy" group).
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"The Court: Disconnected as shown on that

diagram?

"Mr. Metsox: Disconnected as shown on this

diagram, which is an imperfect representation of

the map in the record, Defendant's Exhibit lo, but

true so far as connection of fractions is concerned.

And that they are disconnected is admitted, as shown

by admissions at the trial and by the amended loca-

tion notice of appellees, wherein they exclude No.

6 as being a valid existing location, and also exclude

the 'Snowhill Top.'
"

This is the Snowhill Top location (indicating the

location directly between the "Eagle and Newton No.

6"), and included within a dotted-dash exterior. Our

opponents admit the validity of this location by exclud-

ing it from their exterior boundaries in their amended

location notice, as I have stated.

It was also admitted on the trial, that the locations

6 and 7 on Newton, the "North Pole," the "Happy

Bench," the "Roosevelt" and the "Bon Voyage" claims,

all included within dotted-dash boundaries as shown on

diagram, were valid existing locations at the time

(January, 1904) when appellees made their first loca-

tion, and that they had been kept up and were valid

locations at the time of the trial.

Beyond this, it was proven without objection by us

that the "Homestake" and the "Mercy or Collins"

group embraced within circle boundaries on diagram,

were located in 1903 and were valid existing locations

^rom that time down to the trial.
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There is no question in the record but what these

pieces of ground upon which they claim their first dis-

coveries, whether the "Sue Fraction," "hearsay" dis-

covery, or that on No. 5 Newton, are entirely sepa-

rtaed and were entirely separated at the time they made

location of the ground, from the fraction in dispute

here—the five acres we claim.

That brings us to one of the points in the case. That

is that the discovery upon this disconnected fraction

between 5 and 6 Newton, or on No. 5 Newton, would

not carry the location right to all fractions within the

exterior boundaries of this entire ground. A mark-

ing around the exterior boundaries here (37, 38, 39

and 40) is not such a marking as the law contemplates

for such a fraction. And likewise as to these other

fractions.

Surely the law cannot be that a man can locate 160

acres of ground over territory admittedly in great part

theretofore covered by valid existing claims and by

marking the exterior boundaries of a so-called 160 acres

or more "catch" all the unclaimed disconnected frac-

tions that may exist inside those exterior boundaries.

Under the statute, there are two things, two prereq-

uisites necessary to the making of a location—the dis-

covery within the limits of the claim located and the

marking of the location distinctly upon the ground so

that its boundaries can be readilv traced. ^^

14 Sees. 2320, 2234 R. S. U. S.



Now, is this stake here (point 37), and this one here

(point 38), and one here (point 39), and one here

(point 40), each over one-half mile distant from any

other stake, such sl marking of this piece of ground in

here? (indicating the ground in dispute).

Suppose as here, four stakes each over one-half mile

apart. Suppose diagonally toward the center of the

ground embraced within these stakes two or three small

fractions of ground covering about two acres each in

area. These fractions are created in this territory by

prior locators having so distinctly marked their loca-

tions upon the ground that their boundaries can be

readily traced. There is no separation of these frac-

tions one from the other, except by these distinctly

marked pre-existing valid locations. No one of these

fractions is part of another. Each forms a part of

the public domain. But between each of these frac-

tions is land, the title to which except as against the

government is vested in fee simple in the owners of the

pre-existing locations.

Is not each one of these fractions a separate mine,

if on mineral ground, requiring a separate discovery

and a separate marking oflf by the claimant of each

fraction so that its boundaries can be readily traced?

Is it distinct marking of these several separated frac-

tions to place four stakes half a mile apart claiming

all the ground within the stakes as an association claim?

Are these four stakes to be drawn in and split up so

the mental splinters will mark the boundaries of each
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fraction, or are the fractions to be expanded until they

touch each other, and from there on until they reach

the four corner stakes?

Do these four stakes distinctly mark each separate

two-acre fraction as above suggested? Or is it for

subsequent prospectors to sift out the valid pre-existing

marks, monuments and stakes and then in larger cir-

cles, search the surrounding country to find these four

stakes one-half mile apart, which, if the argument be

sound, might just as well be at the corner of a section

one mile apart or at the corners of even larger areas

of ground.

All this ground covered by the locations Nos. 6 and

7 Newton, the Snowhill Top and the Collins or Mercy

Group were valid existing locations at the time of the

location of the Hercules No. i. A hearsay discovery

upon this ground, upon this "Sue Fraction," which

was separated from these other fractions by these then

existing valid locations, and always continued to be

so separated, is claimed by appellees. Is discovery

(admitting it to be a good one) upon that piece of

ground such a discovery as will carry this disconnected

piece of ground (indicating the fraction between the

"Homestake Group" and the "North Pole") or such

a discovery as will carry this other disconnected piece

of ground (indicating the fraction between the "Home-

stake Group" and the "Collins or Mercy Group")?
The points we make are that, admitting the facts

neither as to the marking nor as to the discovery, is the
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location of appellees a sufficient compliance with the

statute Is it such a marking, with all these valid ex-

isting claims within its boundaries, that any man who

had not had his attention directly called to the facts,

could go upon the ground and by the exercise of ordi-

nary intelligence, the rule controlling, find that the

piece of ground included within the solid pink or red

color boundaries (the fraction in dispute) was the

ground, or one of the pieces of ground, that the ap-

pellees were intending to locate? Take all of these ad-

mitted valid locations inside their ^i 80 claimed acres

—

what a quantity of stakes!

It will be remembered that the only portion excluded

in the amended location notice of appellees was the

location of No. 6 on Newton and that of the Snowhill

Top. All the rest included within the heavy black

boundaries is and was apparently claimed by our ad-

versaries. In their original notices of location there

was no exemption whatever made. So far as the mark-

ing on the ground is concerned, and so far as the notices

posted at point 39 and at point 38 was concerned, their

intention was to take up the entire area as indicated

by the physical marks placed by them upon the ground

and by their own writings.

When they amended, as they claim, they simply

posted an initial notice at point 38, combining the two

large areas of ground in one, without, except on paper,

eliminating the stakes that were there or placing new

stakes. In other words, they left the stakes that "butted
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up" against each of the two locations that were thus

consolidated. Is that a sufficient marking of the

ground, as a matter of law, for your Honors to sustain

the contention of appellees that they were thereby en-

titled to take all open ground within those exterior

boundaries, and which contention the lower court up-

held?

If that is the law, what will it lead to? If a locator

may mark exteriorly one-quarter section and exclude

all that may be valid therein theretofore located, ac-

quiring thereby all fractions or open ground, what is

to prevent the marking of an entire section and making

exclusions over the entire 640 acres of ground? And

if this can be done, then why cannot a locator expand

the location so as to cover a whole township of land,

if the amount of ground located is to be limited only

by the legal amount found open within his exterior

boundaries?

Now here is a half a mile intervening between corner

posts. A man coming along through the center finds

no stake whatsoever. He comes down here and finds

this stake (point 33), and this stake (point 25), and

this stake (point 36). It is apparent to him at once,

if these interior 20-acre claims are properly marked,

that there is a fraction in there. That gives him the

idea of making a location of the fraction without any

thought that somebody has been up here and "blank-

eted" the whole territory. And here, a man coming

down to this point (indicating the southwestern por-
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tion of the diagram), would not be likely to find that

stake (38), nor the stake at point 37 in a rolling, gul-

lied country, as was the character of country disclosed

by this record—he would have no thought of these

stakes. But he would be very likely to find the stakes

at 13 or at 36 or at 25 (indicating), and his subsequent

action be controlled by the existence of those stakes.

Such a construction of the law would also lead to

this state of afifairs:

The statute declares that one hundred dollars' worth

of annual labor must be done upon each location.

Here is a piece of ground covering say twenty acres

(indicating a portion on the diagram included between

points 32 and 28). A discovery is made thereon.

But the exterior boundaries of the location marked

covering that ground also includes a piece of ground

down here nearly one-half mile away, in the southeast

corner—say the fraction between the Homestake

group and the North Pole. Does the locator have to

do one hundred dollars' worth of annual work upon

the first ground indicated, and also upon this portion

down here in the southeast corner? Or does the work

done upon the first ground cover the second piece of

ground?

What does the statute contemplate? There is no

contiguity between them. Each is separated from the

other by a valid existing location. Yet if both pieces

of ground are to be deemed one location, notwithstand-
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ing their non-contiguity, only $ioo worth of annual

labor need be done to hold both.

This is not and cannot be the law.

Several other pieces could be carved out in this man-

ner. If the claim were like that involved in the case

we argued yesterday, two miles in length up and down

stream and 660 feet wide, there might be a number of

valid claims between the upper and lower ends, with

open pieces of ground—fractions—here and there in-

tervening, upon which no assessment work need be done

excepting upon some one portion of the ground which

might be a mile and a half from the other portions

included within the location, and separated by inter-

vening valid claims.

It seems to us that this would lead to ignoring entirely

the terms of the statute. There must be some lines

drawn, some limits placed upon this sort of marking

or we might just as well abandon the statute.

Are the courts going to abandon the doctrine of Gel-

cich vs. Moriarity ^^ in this State, where a man had put

up a notice and one monument and the Court said that it

it was not sufficient as a marking of the boundaries of

the claim? Gelcich vs. Moriarity has been followed

as authority in many of the mining States. And the

facts in this case are practically the same thing, only

this case indicates, we think, even a less compliance

with the statute. For in Gelcich vs. Moriarity there

15 53 Cal., 217.
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was a lode claim of 1500 by 600 feet, while here is a

placer with a half a mile between any one of these

stakes.

This question has been passed upon, may it please

the Court, by the Land Department officers. I do not

know that it has been passed upon by the courts except

with reference to lode claims. It was held in Brown

vs. Gurney,'^^ a decision by the Supreme Court of the

United States, that a man cannot locate a lode claim

across an existing placer patent, so that one end of

his claim is at one side of the patented placer and the

other upon the other side thereof. There would be

two different tracts of land which would require sep-

arate markings and separate discoveries.

We therefore contend that the lower Court in in-

structing the jury that non-contiguous tracts may be

appropriated under one location, was in error, as such

doctrine has no support in law. On the contrary, it

is in conflict with the general scope of the mining law

and in violation of the express provisions of the stat-

ute, " which we assert is mandatory in demanding con-

tiguity.

A section of the statute provides that "two or more

persons having contiguous claims . . . may make

joint entry thereof. . . ."

But if we are to adopt the construction of the lower

Court on this section, the section would read "that two

16 201 U. S., 184.

17 Section 2330, R. S.
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or more persons having non-contiguous claims may

make joint entry thereof."

But the intention of the makers of the law is to be

ascertained from the express language of the statute,

and it is only where the meaning is ambiguous that

the courts can step in and construe its language. ^^ The

lower Court had no power to so construe the statute

as to make a new law, as the language is plain and

unambiguous.

"What saith the statute," says the Supreme Court of

the United States in Del Monte vs. Last Chance, ^^

" and beyond the terms of the statute courts can-

" not go."
20

The placer laws of British Columbia are very simi-

lar to those of the United States, and this question

was involved in a case before the courts of that prov-

ince, that of Dart vs. St. Keverne Mining Co. ^^ The

question raised there was whether or not a miner could

make a location covering two strips of ground separ-

ated by a prior location of record, but not covering

18 "The cases are so numerous in this court to the efifect that the

province of construction lies wholly within the domain of am-
biguity that an extended review of them is quite unnecessary."

Hamilton vs. Rathbone, 175 U. S., 421.

'"Any departure by the courts from the language used would
be an unjustifiable assumption of legislative power." Foley vs.

People, 1 111., 57; Frye vs. Chicago & C. R., 7Z 111., 399; Newell

Universal Mill Co. vs. Muxlow, 115 N. Y., 170.

19 171 U. S., 67.

20 Id., 66.

21 7 B. C, 56.
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any more than the statutory area. The Court in hold-

ing that this was not possible say:

"The object of the mineral act is to enable min-

ers to enter on lands of the Crown and record a

plot of ground which under Section 14 of the Act

of 1891, as amended by Chap. 29 of 1893, is, where

possible, not to exceed 1500 feet by 1500 feet, and

of a rectangular form. The term 'plot of ground'

does not mean a variety of plots. A mining claim

may be restricted in area by other existing claims,

but it must be of rectangular form except when a

boundary line of a previously surveyed claim is

adopted as common to both claims. The whole

scope of the Act indicates that a mining claim

means but one piece of ground."

The theory of the Mining Act is that after a locator

has made a location of ground in conformity with law,

he is entitled to the exclusive possession of the surface

within his marked boundaries so long as he continues to

comply with the law, that is, does his annual assess-

ment work thereon. "" There could be no exclusive

possession of the surface, I take it, of the entire claim

embraced within the exterior boundaries of the Her-

cules No. I as it exists. There could be no reaching

the surface of these different fractions unless by cross-

ing over these other valid claims, existing at the time

of the location of this large piece of ground. Our

opponents certainly cannot have that which belongs to

22 Sec. 2322, R. S.
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some one else. And it is not within the contemplation

of the Act of Congress that with the discovery at one

end or the other of a half-mile strip, with no vacant

ground between the two, the exclusive possession

granted by the statute to one location shall exist as to

both ends, irrespective of the fact of the existence of

the intervening valid locations.

It is the policy of the Land Department, and in fact

the statutes of the United States say, that where it is

possible the system of public land surveys which has

'been adopted by the Land Department shall be fol-

lowed in the location of placer ground. ^^ That more

particularly applies, of course, to surveyed land. If

the lands are surveyed, mineral placer locators must

comply with this system of government surveys unless

they are locating over the bed of a river or in a gulch

where it is impossible to do so.

Under the statute, the mineral locator must follow

the system as long as it is possible; that is, the location

must be rectangular in form and when it is marked

in that way and a discovery is made, the grant to the

exclusive right of possession to the ground vests.
^*

In the "Grassy Gulch Placer Claim," -^ where the

applicants for patent embraced under one location seven

non-contiguous tracts, aggregating in area some five

23 Sec. 2331, R. S.

24 Creede vs. Uinta, 196 U. S., 337.

25 30 L. D., 191.
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acres, the tracts being separated from each other by

intervening lode claims, the Commissioner of the Land

Department held:

"There is no authority under the mining law and

regulations for the location of a placer claim in

two or more non-contiguous tracts . . . This

office cannot, therefore, consider said Grassy Gulch

Placer as a single location, but as seven separate

locations, each subject to separate and distinct pro-

ceedings for patent/'

26
In a very recent work, Costigan on Mining Law,

the author lays down the rule in a similar way. He

says:

"Land to be embraced in one location must be

parcel of the land where discovery is made and

must be embraced within one set of boundary lines."

Here in the case at bar, our opponents have em-

braced all of these tracts within one set of boundary

lines, but neither fraction is a parcel of the other one;

neither fraction is contiguous to the others, but entirely

separate and apart.

In the case of the Tomera Placer,-^ the Secretary of

the Interior said

:

"The 'location' of a mining claim is the act of

appropriating a parcel of public land. The term

26 Pages 175-6.

27 33 L. D., 560.
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is applied to the parcel of land so appropriated.

Land so located is also referred to in Section 2325

of the Revised Statutes as 'a piece of land.' Tracts

which merely corner on each other do not consti-

tute one body or piece of land. The limits of a

mining claim are defined by exterior boundary

lines. Tracts which merely corner with each other

have entirely separate limits and boundaries. But

one discovery of mineral is required to support a

placer location; and, since such discovery is con-

fined by language of the statute to the 'limits of the

claim'—clearly contemplating what may be em-

braced within one set of boundary lines— it is evi-

dent that a claim may not legally be taken in such

form as to make necessary two or more sets of

boundary lines, defining separate limits.

''''There is no provision of the mining laws au-

thorizing a locator by virtue of a discovery of min-

erals within the limits of one parcel of ground, to

embrace in his location another and entirely dif-

ferent parcel.''

For instance, if your Honors please, you might have

this condition presented:

I, being entitled to locate twenty acres of ground,

would go out on the public domain where there is a sec-

tion of 640 acres, most of it taken up, but containing a

few fractions of odd acres throughout, still open. With

the object of locating them, can I, by marking an en-

tire mile, no matter how well I mark it, take all those

fractional tracts until they aggregate the extent of

twenty acres, without any individual marking of each
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of the said fractions? Do you think that was the in-

tention of Congress when it passed the mining acts?

Not so. For those acts grew out of the policy of

miners, the rules and regulations adopted in district

meetings, and observed by them from 1848 to 1866.

While Congress was not obliged to follow any of

these rules or regulations of the miners, it benefited

by their experience, and crystallized their rules and

regulations into the various mining acts of Congress. "^

As your Honors are aware, in the old days, the days

before the adoption of the Federal mining laws, a man

was limited in almost every mining district to a very

small piece of ground, sometimes ten feet square; some-

times ten feet long by 50 feet wide, and so on ; the idea

being to get so much ground on the creek. He was

limited to one piece and that had to be composed of

contiguous ground.

Now Congress faced this question of contiguity and

acted upon it as shown by the statute. For instance,

the statute allows you to take a non-contiguous piece

of ground for a mill-site in connection with your quartz

claim, "^ tending to show that Congress intended that

your ground should be blocked out so far as your mine

was concerned, but that you could go away some dis-

tance, if you desired, and locate a piece of ground in

connection with your lode claim and patent it as a

28 St. Louis Smelting Co. vs. Kemp, 104 U. S., 636.

29 Sec. 2337 R. S.
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mill-site. The very expression of Congress in this re-

spect excludes the idea of non-contiguity with refer-

ence to the ground included in the location itself.

As to the question of abandonment, more particu-

larly with reference to the Parkland location.

The Court below instructed the jury that:

"If you find from the evidence that Stenfjeld

when he located the Eagle claim did not have the

present intention of abandoning the 'Parkland' lo-

cation, then he did not adopt the discovery made

by him as a step in the location of the Eagle claim,

and the latter claim would fail for want of a dis-

covery."

This is found in Assignment of Error XXVI, speci-

fied herein as Error ii.

This amounted to a practical instruction to the jury

that the Eagle location was void, for Stenfjeld had

testified (Tr. 113) that he had not abandoned the

"Parkland" location, but for the present claimed un-

der the "Eagle." It is our contention that the reloca-

tion of the "Parkland" as the "Eagle" vested the "Park-

land" title in Saxhaug. The evidence showed that

Stenfjeld was in doubt as to the validity of the "Park-

land," as he had found stakes of the "Blanche" on the

ground and did not know whether it was a then exist-

ing valid location. He therefore did not record the

location notice of the "Parkland," and believing that
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he could not relocate in his own name relocated the

"Parkland" as the "Eagle," thereby adopting the dis-

covery of that location, "" in the name of Saxhaug, act-

ing as the latter's agent, and thus sacrificing a half in-

terest in the ground. ^^

In most of the mining States and Territories there

have been passed additional supplementary statutes pro-

viding for the filing of amended location certificates.

In Alaska there is nothing of the kind provided for.

The only way apparently to protect a location is to make

a new one, if there is any doubt as to the validity of the

first.

We submit that the Court therefore erred in giving

the foregoing instruction, and in refusing to give the

following instructions asked for by us, and embraced

within Specifications of Error 24 and 25:

(a) "You are instructed that the location of the

'Eagle' by Stenfjeld in the name of John Saxhaug

does not in and of itself operate as an abandonment

of the Parkland location.

(b) "If the 'Eagle' location was made with a

view of further strengthening the title to the ground

covered by the 'Parkland' location, the latter, if

otherwise valid, is in no way weakened by the lo-

cation of the 'Eagle.'

(c) "If you should find that the 'Eagle' location

was not made for the benefit of Saxhaug but for

30 Zcrres vs. Vanina, 134 Fed.. 610; Id. 150 Fed.. 564.

31. Tr., 109.
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the benefit of Stenfjeld, that fact in no way mili-

tates against the 'Parkland' location, but is a cir-

cumstance which may tend to show that Stenfjeld

did not intend to abandon the 'Parkland' location."

And—

"Whether or not any claim involved in this con-

troversy has been abandoned by the owners at any

fixed time, is a question of fact for you to deter-

mine. Abandonment of a claim by the owner is

the intention of returning, and regardless of what

may become of it, or who may appropriate it."

In asking these instructions, more especially the

former, we did so upon the authority of the decisions

of this court in the case of Doe vs. Waterloo, ^- and

Shoshone vs. Riitter,^^ as well as that of the cases of

Tonopah vs. Tonopah^^ and Weil vs. Lucerne, "^^ to

which we invite the attention of the Court.

There is one other error I would like to call the

Court's attention to before closing, and that is as to

the refusal of the Court below to charge that "the bur-

" den rests upon plaintifi^s to prove by a preponder-

" ance of the evidence a valid title in themselves, before

"they can recover, irrespective of whether the defend-

" ants have proven a title or not," and the fact that on

32 70 Fed., 455.

33 87 Fed., 806.

34 125 Fed., 389.

35 11 Nev., 200.
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the contrary the Court charged that the burden of

proof was on the defendants to show the validity of

the prior valid conflicting claims situate inside of the

blanket location. ^^

In their complaint, the plaintiffs assert title in them-

selves to the Hercules Association Claim, by reason of

a valid mining location. And we submit that in order

to show this to be so the burden rested clearly on the

plaintiffs to establish and maintain throughout the trial,

that the ground covered by their location was vacant

public land of the United States at the time of their

location, and this would necessarily apply to each and

every tract to which they had to prove their title in

order to prove that these tracts were one contiguous

whole.

I think that the necessity of showing a location on

unoccupied public domain has been recently passed

upon by this Court in the decision of Cook vs. Klonos. "

I also call the attention of the Court to the following

cases: Lazar vs. Neill,^^ Moffatt vs. Blue River, ^^

Cleary vs. Skifjich, ^^ Girard vs. Carson, ^^ Bevis vs.

Markland. "^

36 Specifications of Error 16, 17 and 31.

37 164 Fed., 529.

38 96 Pac, 343.

39 80 Pac, 139.

40 65 Pac, 59, 62.

41 44 Pac. 508.

42 130 Fed., 226.
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We therefore submit that the Court in its action in

this respect committed reversible error.

IN CLOSING.

May it please the Court, counsel is a little mistaken

in his statement of facts.

In the first place he says no issue was raised by the

pleadings as to the validity of the prior existing claims

v^ithin the marked boundaries of the Hercules Asso-

ciation No. I.

The complaint in part reads as follows:

"That the plaintiffs other than the said J. A.

Johnson, are the owners in fee of and together with

the plaintiff, J. A. Johnson, their lessee, are entitled

to the immediate and exclusive possession of that

certain tract, piece or parcel of land, lying and be-

ing in the Cape Nome Recording District of Alas-

ka, described by metes and bounds as follows."

And then proceeds to describe a portion of the ground

included within the Hercules Association No. i, and

embracing the ground in dispute.

Paragraph 2 then goes on further:

"That said tract of land is part of that certain

placer mining claim situate on the left limit of

Newton Gulch Number 2, of said recording dis-

trict, owned bv said plaintiffs, other than the said

J. A. Johnson, under and by virtue of a valid loca-

tion thereof made by plaintiffs, their grantors and

predecessors in interest, on the first day of January,
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1904, and under and by virtue of an amended loca-

tion of said premises made on the 14th day of

March, 1906, All of said premises, as above de-

scribed by metes and bounds, being within the

exterior boundaries of the said Hercules Number
One Association Placer Mining Claim." ^^

In our answers ^'* we denied all of that, which put in

issue the Hercules location in its entirety and it was in-

cumbent upon our adversaries to prove it was a valid

existing location.

To do this they must show that it was made on va-

cant, unoccupied public domain. We have cited va-

rious authorities to this effect in our opening. ^^

Of course we could not plead a claim to the whole

Hercules location of 1 80 odd acres ; we only claim about

four and one-half acres. That is all we set up title to.

Complainants asserted title to a portion covering some

twenty-four acres, which they claim we ousted them

from. That is, they have charged us with claiming

title to ground contained within the dark red outlines

(indicating boundaries between Nos. i, 35, 27 and 28).

Whereas we only claim this ground in here (indicat-

ing ground solidly blocked out in red). We and they

admit the "North Pole" location to be a valid prior

mine, and we and they admit the "Homestake Group"

also, and we not wishing to intrude upon any one else's

4'? Tr., 1-2.

44 Tr., 7, 11.

45 Authorities cited p. 30 herein.
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property, amended when we discovered our bounda-

ries overlapped upon valid prior claims.
"^"^

Counsel is also wrong in his argument about his dis-

covery. According to the record, there was first, but

not on this fraction, what we call a "hearsay" discov-

ery. That is to say, after the location of the Hercules

No. I, which was on January i, 1904, they claim to

have heard in March, 1904, that a discovery had there-

tofore been made on the Sue Fraction, within but

near the north boundaries of the Hercules. That

is, in March, 1904, Mr. Sutton, who was not con-

nected with any of the Hercules locators in its

location or in any way, said to Lomen, who

was one of the locators thereof, that at some

time in 1902, he, Sutton, had found gold on the

"Sue Fraction." That is what I call a "hearsay" dis-

covery. Whether it was good or bad, we have not at-

tacked it particularly, because we do not wish to bur-

den your Honors with immaterial propositions where

there are other large points decisive of the case. How-

ever, it was not until March, 1904, that knowledge of

this discovery was brought home to the locators of the

Hercules.

The next discovery, if your Honors please, was made

in a shaft on what is admittedly a prior location, and

which was so at the time the shaft was sunk thereon,

namely. No. 6 on Newton No. 2. I do not need

46 Tr., 190.
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to cite authorities that such a discovery is of no benefit

to them.

Their next discovery is alleged to have been made

on No. 5 Newton No. 2. This No. 5 had been aban-

doned and was open ground. The discovery as testi-

fied to by Mr. Lomen, was made in December, 1905,
^^

and it will be remembered we had discovered and lo-

cated in July, 1905. That is wherein counsel is mis-

taken. The discovery of the Hercules people at that

time was not made here on our ground (the solid red

block) , but here (indicating No. 5 Newton at the upper

end of the diagram). And the record shows this at

page ^'j.

Their next claim of discovery was upon the dis-

puted ground, but it was long after ours. This is al-

leged to have been made in May, 1906. '*^ A lease was

given one Hyland by the owners of the Hercules cov-

ering the ground south of the "Snowhill Top," and he

associated with him a man by the name of Monroe.

Monroe agreed, together with a man by the name of

Dyer, to sink a hole for a half interest in the lay. This

lease was afterwards assigned to the Pioneer Mining

Co., who in turn sublet to Johnson, one of the appellees.

The dispute as to the possession arose in this way.

Mr. Monroe, to carry out his agreement with Hyland,

went on the ground and put a tent there and sank a

47 Tr., n.

48 Tr., 99.
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drill hole; and sometime in May, 1906, while drilling

that hole, gold was found. After the hole was sunk

Monroe abandoned the lease, but left his tent on the

ground, at the same time making attempts to sell the

same. The tent was his own personal property. Grant-

ing discovery by a lessee it could not create title in the

Hercules except as between Hercules and Monroe.

Johnson, the sub-lessee of the Pioneer Mining Co.,

was negotiating with him to purchase the tent, and on

October 24th went out on the ground and took an in-

ventory of its contents. Our people were also nego-

tiating with Monroe for the purchase of the tent, but

the negotiations of neither had come to a head. The

tent, as I have said, belonged to Monroe personally,

and not to the Hercules people or to anybody connected

with them.

About the 4th of November, our people went on the

ground and undertook to build a cabin. They had it

about completed, excepting the door, when, on the

morning of the 5th, Mr. Johnson drove up and an-

nounced that he had bought the Monroe tent and pro-

ceeded to take possession by placing some of his goods

down upon the disputed ground. Our boys went out

and took up these goods and quietly and without any

force put the goods of¥ the disputed ground. They

were in possession there when our opponents came upon

the ground and they held their possession in that way.

There was no contest and no force exercised except

that necessary to move all their belongings across the
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line. If we had a valid location we had a primary

right to do this.

The Court will understand that this was in 1906,

and we claimed under a location made in July, 1905,

upon a discovery made in 1905.

"The Court—Had your rights accrued at that

time?

"Mr. Metson—They had all accrued at that

time under both locations. In July, 1905, we locat-

ed the 'Parkland' and made a discovery. In March,

1906, we relocated the same ground for Saxhaug,

thereby adopting the first discovery as I have said in

opening, so that we were prior in discovery and in

marking to their so-called discovery in 1906, which
was in the December following our relocation.

"The Court—You are speaking of their discov-

ery on the other property, not on this particular frac-

tion?

. "A. We were subsequent to their 'hearsay' dis-

covery on the Sue Fraction, which Sue Fraction is

not our property. We were prior in discovery on

our ground to all other alleged discoveries. We
were subsequent to the 'hearsay' discovery on the Sue

Fraction and prior to any actual discovery by any

one of them upon any place within the exterior

boundaries of the Hercules No. i."

Now as to the area of the Hercules, I wish to correct

counsel's statement. Mr. Gibson, their surveyor, gives

the measurement of the Hercules as about 179 or 180

acres.
^^

49 Tr., 75.
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Furthermore, they admit certain prior locations in

their amended location notice, which is in part as fol-

lows:

".
. . the ground embraced within said boun-

daries embraces the ground heretofore on the first

day of January, 1904, located as Hercules No. i

Association Placer Mining Claim, containing after

excluding conflict of Claim No. 6, on Newton No.

2 and SnoiL'hill Top claim 160 acres."
"'^

Now their argument, by counsel here, is that the

Snowhill Top is four acres too large, and that by cut-

ting a piece of land off the easterly edge of it, here (that

is from Points 32 to 28) , there would be contiguity from

the Sue Fraction to the disputed ground, treating the

disputed ground as the whole of the ground outlined in

the pink boundaries. Such a condition would not re-

sult, because there would not be contiguity between the

Sue Fraction and the solid pink portion which shows

our only claim, and all that we claim. No connecting

ground would touch that, it would run down to the

Homestake Group instead. It would not connect by

500 feet.

But granting that it would, this Court has held in a

very recent case ^^ that it is only the people holding the

excessive area who shall do the cutting off when noti-

fied of its existence, where, as in the case at bar, the

50 Tr.. 166.

51 Zimmerman vs. Funchion, 161 Fed., 859.
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record shows they are in the actual possession of the

ground. ^^

Our opponents can not cast it off.

Such excess when cast off, if ever cast off by the

Snowhill Top people, would revert back to the public

domain and would not become a part of the Hercules

Association No. i by reason of the fact that the locators

of the latter had embraced it within their exterior boun-

daries. It would be necessary for them to relocate that

excess in order to lay any claim thereto.
^^

But as we have shown heretofore, our opponents ex-

pressly excluded the whole of the Snowhill Top in their

amended notice of location, to which we have called

the attention of the Court.

I understand counsel to say that we did not prove

these other claims which I said were prior existing

claims, to be such. Here is the proof, found on page

123 of the record:

"It is admitted for the purpose of this action that

claims designated as Nos. 6 and 7 on Newton No.
2" (this is No. 6 and this is No. 7, indicating the

latter partly within the exterior boundaries of the

Hercules) "as designated on Defendant's Exhibit

No. 10 are prior, valid and subsisting locations and

62 Tr., bot. p. 119; Tr., 184.

53 Farrcll vs. Lockhart, 210 U. S., 142; Moorchcad vs. Eric M. &

M. Co., 96 Pac, 253 and cases cited.
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were originally located in the year 1899, and have

been kept up as valid mining locations since.

"It is also admitted for the purposes of this ac-

tion that the claims designated on Defendant's Ex-

hibit No. 10 as Roosevelt, Bon Voyage, North Pole

and Happy Bench" (all of which have been in liti-

gation before) "are valid and subsisting locations,

and were such prior to the time the Hercules No. i

was located."

In the amended location notice, as we have shown,

our adversaries exclude the Snowhill Top, and at the

time of the trial they put in evidence a lease covering a

portion of their ground, and which they relied upon as

showing possession in Johnson of the ground, wherein

the following appears in describing the ground lease:

"That part of the Hercules No. i Association

Placer Mining Claim, southeast of Newton No. 2,

lying between and bounded by the North Pole

Bench, the Bon Voyage, the Roosevelt, and the

Snowhill Top placer claims, and extending east-

wardly 300 feet beyond the northwest corner of the

said North Pole Bench." ^^

That is their own lease, put in evidence by our oppo-

nents and that is the theory upon which they tried the

case below. Apply that language to the diagram, and

it is just as I have argued.

It is therefore conclusively shown that this piece of

54 Tr., 168, bottom page.
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ground, our ground indicated by the solid pink color,

was bounded and was acknowledged by them to have

been bounded by prior valid existing mining locations

before they attempted to cover it at all, and that those

particular locations I have just enumerated from page

123 of the record, existed at the time of the making of

this lease under which this litigation arose.

Finally, although it was not necessary from a non-

contiguous standpoint we proved without objection that

the Homestake Group and the Collins or Mercy Group

were prior valid locations, the latter being perfected in

September, 1903,''^ while the Homestake Group was

perfected in the summer of 1903. ^^ We only accentu-

ated what before had been demonstrated.

I thank your Honors.

r*5 Tr., 120. 121. Defendants' Ex. 3, Tr., 188, 90.

56 Tr., p. 121, 2.
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In the District Court of the United States, Eastern

District of Washington.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Complaint.

Conies now the above-named plaintiff by A. Gr.

Avery, United States District Attorney, and Joseph

B. Lindsley, Assistant United States District At-

torney, and complains of defendant, and for cause of

action alleges

:

I.

That this action is prosecuted by the above-named

plaintiff, United States of America, at the request of

the Secretary of the Interior and under the direction

of the Attorney General.

II.

That the plaintiff now is, and at all times for sixty

years last past has been, seized in fee and possessed

of, and entitled to the possession of, that certain tract

of land in the county of Kittitas, State of Washing-

ton, and in the Eastern Judicial District thereof, de-

scribed as follows : The east half of section twelve

(12), township twenty-one (21), north, range eleven

(11); E., W. M., which lands have been by the plain-

tiff heretofore, and at all times herein mentioned,



2 Tlie United States of America

withdrawn from entrj', location, or settlement of any

kind or character.

III.

That while plaintiff was so seized as aforesaid,

the defendant did, on or about the day of Oc-

tober, 1905, and without right or title, enter into the

possession of said demanded premises, and ousted

and rejected plaintiff therefro??, and now unlawfully

withholds possession thereof from the plaintiff to its

damage in the sum of five hundred dollars ($500.00).

Wherefore, plaintiff prays judgment against the

defendant

:

1. For the recovery of the possession of the de-

manded premises, and for the sum of five hundred

dollars ($500.00) damages for withholding the pos-

session thereof;

2. For its costs and disbursements herein in-

curred.

A. G. AYERY,
United States Attorney.

JOSEPH B. LIXDSLEY,
Asst. United States Attorney.

Complaint. Filed December 31st, 1906. W. H.

Hare, Clerk. By Lee C. Delle, Deputy.
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United States District Court for the Eastern District

of Washington.

No. 36.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Praecipe [for Summons].

To the Clerk of the Above-entitled Court

:

You will please issue summons directed to the

above-named defendant.

A. G. AVERY,
United States Attorney.

Praecipe. Filed December 31st, 1906. W. H.

Hare, Clerk. By Lee C. Delle, DejDuty.

United States District Court for the Eastern District

of Washington.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.



TTie United States of America

Appearance [of Attorneys for Plaintiff].

To the Clerk of the Above-entitled Court

:

You will please enter our appearance as attorneys

for plaintiff in the above-entitled r-auFe.

A. G. AVEEY,
U. S. Attorney.

JOS. B. LINDSLEY,
Asst. U. S. Attorney.

Appearance of Attorneys for Plaintiff. Filed for

Record December 31st, 190S. AV. H. Hare, Clerk.

By Lee C. Delle, Deputy.

UNITED STATES OF AMERICA.

United States District Court, Eastern District of

Wasluncjton, Southern Division.

No. 36.

UNITED STATES OF AMERICA.
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Summons.

The President of the United States of America,

Greeting: To the Above-named Defendant,

Chris Hanson:

You are hereby summoned and required to aiipear

in the United States District Court, in and for tlie
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Eastern District of Washington, within twenty days

after the day of service of this summons upon you,

and answer the complaint of the above-named plain-

tiff, now on file in the office* of the Clerk of said Court,

at the city of North Yakima, Washington, a copy of

which complaint is herewith served upon and de-

livered to you ; and unless you so appear and answer,

the plaintiff wdll apply to the Court for the relief de-

manded in said complaint.

Witness, the Hon. EDWARD WHITSON, Judge

of said Court, this 31st day of December, A. D. 1906,

and of our Independence the one-hundred and thir-

tieth.

[Seal of United States District Court].

W. H. HARE,
Clerk.

By Lee C. Delle,

Deputy.

[Endorsed] : Summons. Filed for Record Jan.

11, 1907. Wm. H. Hare, Clerk. By Lee C. Delle,

Deputy.

RETURN ON SERVICE OF WRIT.

United States of America,

Eastern District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Summons, together with a true and correct

copy of the complaint in said action on the therein

named Chris. Hanson, defendant, in said suit, by

handing to and delivering and leaving a time and cor-

rect copy of said summons with the said Chris. Han-

son, together with a true and correct copy of said
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complaint, personally, at Easton, in Kittitas County,

in said District on the 9th day of January, A. D.

1907.

Marshal 's Fees : $13.50.

GEO. H. BAKER,
U. S. Marshal.

By A. N. Short,

Deputy.

Marshal's Return on Summons. Filed for record

January 11, 1907. Wm. H. Hare, Clerk. By Lee C.

Delle, Deputy.

United States District Cornet for the Eastern District

of Washington.

No. 36.

UNITED STATES OF AMERICA,
ComjDlainant,

vs.

CHRIS. HANSEN,
Respondent.

Appearance [of Solicitor for Chris. Hanson].

To the Clerk of the Above-entitled Court

:

You will please enter my appearance as solicitor

for Chris. Hansen, the respondent in the above-en-

titled cause.

H. J. SNIVELY,

Address: North Yakima, Washington.
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[Endorsed] : Appearance of Solicitor for Re-

spondent. Filed for Record. January 28tli, 1907.

W. H. Hare, Clerk. By Lee C. Delle, Deputy.

In the District Court of the United States, for the

Eastern District of Washington.

UNITED STATES OF AMERICA,
Complainant,

vs.

CHRIS. HANSEN,
Respondent.

Demurrer [to Complaint].

Comes now the respondent and demurs to the com-

plaint filed herein and assigns the following for the

cause of demurrer

:

(1)

That there is a defect of the parties plaintiff.

(2)

That this Court is without jurisdiction.

(3)

That there is no authority for the bringing of this

action and the same has been brought in the name of

the United States without any authoritj^

(4)

That several causes of action have been improperly

united.

H. J. SNIVELY,
Solicitor for Respondent.
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I hereby certify that in my opinion the foregoing

demurrer is well founded in point of law.

H. J. SNIVELY,
Solicitor for Respondent.

State of Washington,

County of Yakima,—ss.

This day personally appeared before me the under-

signed Notary Public, H. J. Snively, who having

first been duly sworn said upon oath : That the re-

spondent in the above-named case is not in Yakima

County at the present time, but is out of reach of

affiant in Kittitas County; that affiant has personal

knowledge of the facts involved in this suit, and re-

spondent's defense thereto, and that he believes re-

spondent has a good defense to the action and that he

knows that the demurrer filed herein is not filed for

dela3\

H. J. SNIVELY.

Subscribed and sworn to before me this 28th day

of January, 1907.

I. M. KRUTZ,
Notary Public for Washington, Residing at North

Yakima.

[Seal Ira M. Krutz, Notary Public, State of Wash-

ington.

[Endorsed] : Demurrer. Filed January 28th,

1907. W. H. Hare, Clerk. By Lee C. Delle, Deputy.

H. J. Snively, Solicitor for Respondent, Residing at

North Yakima, Washington.
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[Order Submitting Demurrer on Briefs, etc.]

United States District Court, Eastern District of

Washington, Southern Division.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

On this second day of March, 1907, this cause com-

ing on to be heard on defendant's demurrer to the

complaint, upon stipulation of the parties,

—

It is ordered that the demurrer be submitted on

briefs ; it is further ordered that the defendant have

ten days within which to file and serve his opening

brief; that plaintiff have ten daj^s within which to

file and serve its answer thereto, and that defcidant

have three days thereafter within which to reply to

plaintiff's brief.

EDWARD WHITSON,
Judge.

[Endorsed] : Order that Demurrer to Complaint

be Submited on Briefs. Filed for record March 8th,

1907. W. H. Hare, Clerk. By Lee C. Delle, Deputy.
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[Order Overruling Demurrer, etc.]

United States District Court, Eastern District of

Washington, Southern Division.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHEIS. HANSON,
Defendant.

On this 25th day of March, 1907, the Court having

had under consideration and advisement the de-

murrer to the complaint in the above-entitled action,

and having on March 2, 1907, made and entered an

order herein that the defendant file a brief upon said

demurrer within ten days, and said defendant having

wholly failed and neglected to file said brief within

said ten days or at all

;

It is by the Court ordered that said demurrer be,

and the same is hereby, overrided, and the defendant

is given ten da3'S from the signing of this order to

answer in this case.

EDWARD WHITSON,
Judge.

[Endorsed] : Order Overruling Demurrer. Filed

for Record .March 27th, 1907. W. H. Hare, Clerk.

By Lee C. Delle, Deputy.
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In the District Court of the United States for the

Eastern District of Washington.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Answer.

Comes now the defendant and for answer to the

complaint herein he denies, admits and alleges as

follows

:

1.

He denies each and every allegation contained in

paragraphs one, two and three in the said complaint

contained.

And further answering said complaint, defendant

alleges

:

1.

That this action is unauthorized by any law of the

United States ; that the object and intent of this suit

is to obtain possession of the land in controversy

with a view" of using it for the purpose of the Recla-

mation Service of the United States, to wit : For the

purpose of carrying out the purposes and intent of

the Act of Congress of June 17, 1902, 32 statute

Laws, pages 388 and 389, entitled an Act appropriat-

ing the receipts from the sale and disposal of public
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lands in certain States and Territories for the con-

struction of irrigation works for the reclamation of

arid lands. That under and in virtue of section seven

of said Act, the Secretary of the Interior is author-

ized to acquire by purchase or by condemnation

under judicial process when the same becomes neces-

sary any rights or property for the carrying out of

said Act ; that no authority is given to the Secretary

of the Interior to begin any action or maintain any

action, other than for the condemnation of rights;

that no authority of any kind whatever exists under

the laws of the United States for the maintenance

of this action, and that the lands in controversy in

this suit were settled upon by the defendant before

the same were withdrawn from public entry and

while the same were open to public entry, and that

the only manner in which said lands are subject to

said act or to any suit or action by the United States

is under the condemnation provisions of said statute.

2.

That prior to the 29th day of April, 1891, the land

described in the complaint being Government land of

the United States of America, known as public land

and being subject to entry under the public land laws

of the United States, he, the answering defendant,

being then and there qualified to settle upon public

lands of the United States took possession of said

land with the intent of filing a homestead thereon

under the laws of the United States of America.

Said land at the time being unsurveyed land of the

United States. That he has continued to reside upon
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said land and has made his home thereon from that

time nntil the present time ; that at all times he in-

tended to prove up on said land as soon as the same

was surveyed and open to entry.

3.

That said land is not now and never has been sur-

ve,yed or open to entry; that defendant has cleared

about ten acres of said land and has from one and

one-half to two acres under fence ; that said land is

good agricultural land and susceptible of cultivation.

4.

That the defendant holds possession of said lands

under and in virtue of the United States Homestead

Law ; that he has made his improvements under and

in virtue of the inducements held out by said law to

persons living upon unsurveyed land; that he has

spent many years of his time in living upon said land

and making improvements thereon, solely with a

view of obtaining title thereto under said public land

laws as soon as said land is surveyed ; that said land

now has been surveyed, but the acceptance of said

surve.ys has been dela3^ed by the Interior Department

to prevent this defendant and others similarly situ-

ated from obtaining title thereto.

5.

That defendant is entitled to i^rove up on said land

at t'lis time and has fully complied with the law in

every respect, and is now entitled to receive a patent

from the United States of America to said land, and

so it is now that the plaintiff is estopped from setting

up any claim to the possession of said land or any in-

terest therein.
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Wherefore, defendant asks that this cause be dis-

missed and that he have such other and further relief

as may be meet and equitable in the premises.

H. J. SNIVELY,
Solicitor for Defendant.

[Endorsed] : Answer. Filed April 3, 1907. W.

H. Hare, Clerk. By Lee C. Delle, Deputy.

United States District Court, Eastern District of

Washington, Southern Division.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Demurrer [to Answer].

Comes now the plaintiff and demurs to the affirma-

tive defense contained in the defendant's answer

herein, and entitled "Further answering said com-

plaint," on the ground that said affirmative answer

does not state facts sufficient to constitute a defense

to the cause of action set forth in the complaint.

A. G. AVERY,
United States Attorney.

J. B. LINDSEY,

Assistant United States Attorney.

[Endorsed] : Plaintiff's Demurrer to Affirmative

Defense. Filed April 8th, 1907. W. 11. Hare, Clerk.

By Lee C. Delle, Deputy.
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In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES,

vs.

CHRIST. HANSON,

Plaintiff,

Defendant.

Order [Submitting Demurrer to Affirmative Answer,

etc.].

The abov'e-entitled cause coming on regularly to be

heard this day on the plaintiff's demurrer to the

affirmative answer of the defendant, and the at-

torneys for the respective parties being present in

open court, and the Court having heard the argu-

ments of the respective counsel, the m^atter was by

the Court taken under advisement, granting, how-

ever, to the plaintiff's attorneys the right within ten

days to file and ser\^e his brief herein in answer to

the brief of defendant filed herein this day, and three

days thereafter for the defendant to reply thereto.

Done in open court this 13 day of June, 1907.

EDWARD WHITSON,
Judge.

[Endorsed] : Order. Filed for record June 13th,

1907. W. H. Hare, Clerk. By Lee C. Delle, Deputy.
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In the District Court of the United States, for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Order [Sustaining Demurrer to Affirmative An-

swer, etc.].

The above-entitled cause having come on regularly

for hearing on the 13th day of June, A. D. 1907, on

the plaintiff's demurrer to the affirmative answer,

and the Court having listened to the arguments of

counsel and taken the matter under advisement until

this day, it is hereby

Ordered that said demurrer be, and the same is

sustained. To which order the defendant excepts

and an exception is allowed.

The defendant will be allowed ten days in which

to file an amended answer herein, if he so desires.

Done in open court this 29th day of January, A.

D. 1908.

EDWARD WHITSON,
Judge.

[Endorsed] : Order Sustaining Demurrer to

Affirmative Answer. Filed for Record January 31st,
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1906. W. H. Hare, Clerk. By Edwd. E. Cleaver,

Deputy.

In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Opinion [Filed January 29, 1903].

A. G. AVERY, U. S. Atty.

JOSEPH B. LINDSLEY, Asst. U. S. Atty.

H. J. SNIVELY, for Defendant.

WHITSON, District Judge.—The complaint de-

scribes the land sought to be recovered as the east

1/2 of section 12, township 21 north, range 11 east.

The answer sets out a homestead claim to this land,

referrinc^ to it as "said land." The land has now

been surveyed, as shown by the answer. The tract

of land described presumably contains 320 acres.

The defendant is only entitled to claim 160 acres.

For that reason the demurrer on the face of the

answer as it now stands must be sustained.

If the defendant shall avail himself of the oppor-

tunity to amend by dc=^i,r;nating the particular land

claimed, and a demurrer shall be interposed to the

sufficiency of the answer, and the contention of de-
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fendant's counsel shall be made clear ])y 1:>rief, the

real question involved will have further considera-

tion.

EDAVARD WHITSON,
Judge.

[Endorsed] : Opinion. Filed January 29th, 1908.

W. H. Hare, Clerk.

In the District Court of the United States, for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSEN,
Defendant.

Amended Answer.

Comes now the defendant and for answer to the

complaint herein he denies, admits and alleges as fol-

lows :

I.

He denies each and every allegation contained in

paragraphs one, two and three in the said complaint

contained.

And further answering said complaint, defendant

alleges

:

I.

That this action is unauthorized bj' any law of the

United States; that tlie object and intent of this suit
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is to obtain possession of the land in controversy with

a view of using it for the purposes of the Reclama-

tion Service of the United States, to wit: "Por the

purpose of carrying out the purpose and intent of the

Act of Congress of June 17th, 1902, 32 Statute Laws,

pages 388 and 389, entitled an Act appropriating the

receipts from the sale and disposal of public lands

in certain States and Territories for the construction

of irrigation works for the reclamation of arid lands.

That under and in virtue of section seven of said Act,

the Secretar}^ of the Interior is authorized to acquire

b}^ purchase or by condemnation under judicial pro-

cess when the same becomes necessary any rights

or property for the carrying out of said Act ; that no

authority is given to the Secretary of the Interior to

begin any action or maintain any action, other than

for the condemnation of rights j^ that no authority of

any kind whatever, exists under the laws of the

United States for the maintenance of this section and

that the lands in controversy in this suit were settled

upon by the defendant before the same were with-

drawn from public entr}^, and while the same were

open to public entry, and the tJic only manner in

which said lands are subject to said act, or to any

suit or action by the United States, is under the con-

demnation provisions of said statute.

11.

That prior to the 29th day of April, 1891, the land

described in the complaint being Government land

of the United States of America, known as public

land and being subject to entry under the public land
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laws of the United States, he, the answering defend-

ant, being then and there qualified to settle upon

public lands of the United States, therefore took

possession of the following described land, to wit:

The east half of the northeast quarter of the north-

east quarter (E. % of the NE. 14 of the NE. i^)
; the

east half of the southeast quarter of the northeast

quarter (E. 1/0 of the SE. 14 of the NE. 14) ; the

north half of the southeast quarter (N. 1/0 of the

SE. 14), and the northeast quarter of the southwest

quarter (NE. 14 of the SW. 14), section twelve (12),

township twenty-one (21) north of range eleven (11)

E., W. M., containing one hundred sixty (160) acres

of land, more or less, and took up his abode on said

land, with the intent of filing a homestead thereon,

under the laws of the United States of America.

Said land at the time being unsurveyed land of the

United States. That he has continued to reside upon

said land and has made his home thereon from t'.i.;''

time until the present time; that at all times he in-

tended to prove up on s?id land as soon as tiic same

was surveyed and open to entry.

III.

That said defendant has cleared about ten acre.^

of said land, and has from one and one-half to two

acres under fence; that said land is good agri"i5]''i"-l

land and susceptible of cultivation.

IV.

That the defendant holds possession of said land

under and in virtue of the United States Homestead

Laws ; that he has made his imiDrovements under and
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in virtue of the inducements held out by said laws

to i:)ersons living upon unsurveyed land ; that he has

spent many years of his time living upon said land

and making improvements thereon, solely with a

view of obtaining title thereto under said public land

laws as soon as said land is surveyed ; that said land

now has been surveyed, but the acceptance of said

surveys have been delayed by the Interior Depart-

ment to prevent this defendant and others similarly

situated from obtaining title thereto.

V.

That defendant is entitled to prove up on said land

at this time, and has fully complied with the law in

every respect, and is now entitled to receive a patent

from the United States of America to said land, and

so it is now that the plaintiff is estopped from setting

up any claim to the possession of said land or any

interest therein.

Wherefore, defendant asks that this cause be dis-

missed and that he have such other and further relief

as may be meet and equitable in the premises.

H. J. SNIVELY,
Solicitor for Defendant.

State of Washington,

County of Yakima,—ss.

This day personally appeared before me the un-

dersigned Notary Public for said County and State,

H. J. Snively, who having been first duly sworn said

upon oath, that he is the attorney for the defendant

;

that he has full knowledge of the facts set forth in
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the answer; that he has read over the said answer,

knows the contents thereof and believes the same to

be true.

H. J. SNIVELY.

Subscribed and sworn to before me this 14th daj^

March, 1908.

WILLIAM M. THOMPSON.
Notary Public for the State of Washington, Resid-

ing at North Yakima, Washington.

[Seal William M. Thompson, Notary Public, State

of Washington.]

[Endorsed] : Amended Answer. Filed March

14th, 1908. Wrn. H. Hare, Clerk. By Edw. E.

Cleaver, Deputy.

In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Opinion [Filed April 23, 1908].

A. G. AVERY, U. S. Atty.

JOSEPH B. LINDSLEY, Asst. U. S. Atty.

H. J. SNIVELY, for Defendant.

WHITSON. District Judire.—Plaintiff sues in
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12, townsliip 21 nortli of range 11 East, and for

damages.

In addition to the usual averments it is alleged that

these lands have heretofore been withdrawn and at

all times in the complaint mentioned were Vvdthdrawn

from entry, location or settlement of any kind or

character. The onl}^ date mentioned in the complaint

is October, 1905, from which it ma)" be concluded

that any withdrawal applicable to the subject matter

of the action was made on or about that time.

The amended answer sets up that possession is

sought for carrjdng out the intent of the Act of Con-

gress of June 17, 1902, (32 Stat. L. 388), commonly

known as the Eeclamation Act and that the defend-

ant, prior to the 29th day of April, 1891, while the

lands were unsurveyed, and prior to withdrawal by

the Secretary of the Interior, being duly qualified,

settled upon the east half of the northeast quarter of

the northeast quarter (E. y. of ^E. \i of NE. %) ;

the east half of the southeast quarter of the northeast

quarter (E. i/o of SE. i/^ of NE. 1/4) ; the north half

of the southeast quarter (N. i/> of SE. 14) 5 ^^^^ ^^g

northeast quarter of the southwest quarter (NE. 14

of SW. 14) of said section, as a homestead; that he

has ever since resided upon and occupied, and now

resides upon, occupies and claims the same tinder the

laws granting homesteads to actual settlers upon the

public domain ; that he has complied with and is en-

titled to the benefits of said laws, and may lawfully

file upon, enter and receive title to that part of the

section last above described when the surveys made
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since his settlement shall have been approved, since

no authority exists for the prosecution of the action

or for depriving him of the rights so initiated. The

northeast quarter of the southwest quarter is not in-

volved. To that extent there is no issue raised. The

north half of the southeast quarter is a part of the

east half of the section, but as to the east half of the

northeast quarter of the northeast quarter, and the

east half of the southeast quarter of the northeast

quarter, those tracts are not recognized legal sub-

divisions, and no statute has been pointed out where-

by entry could be made thereof under the laws of the

United States. The issue presented, it will be seen,

involves eighty acres only.

The statement of what is proposed, if the allega-

tions of the answer l)e true, at once challenges at-

tention and invites the most careful scrutiny. If the

plaintiff should prevail, the defendant's improve-

ment's would be taken without compensation; his

possessory right would be confiscated; his hopes of

ultimately acquiring the title would be destroyed,

and he would be compelled to bid farewell to a home

which he has occupied for seventeen years, relin-

quishing the land over which he has exercised do-

minion by virtue of a statute of the United States,

and in full compliance with its provisions, while

standing* impotently ])y to see it devoted to other

uses, a result which at the time of his settlement he

had no reasonable ground to anticipate. Consider-

ing that the court is asked to become an instrument

of injustice, it is to be observed that it will only do
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so in obedience to rules of statutory construction de-

manding an interpretation of existing statutes favor-

able to such an end, for surely the proceeding has

neither necessity nor merit for its justification, as I

shall presently show.

That Congress has power by appropriate legisla-

tion to withdraw, or authorize the withdrawal of

public lands which, have been offered for sale, or

such as are subject to settlement or entry under the

l^ublic land laws, may be conceded. That the claims

of settlers in good faith who have entered thereon

pursuant to existing laws may be disregarded, and

that, in the absence of any saving clause, they are

remediless, cannot be denied. That the Government

as a landed proprietor has the same rights and rem-

edies as private individuals for the protection of the

property including the right to recover possession,

was long ago settled.

These contentions made on behalf of the Govern-

ment are sustained bv a lono- line of authorities.

Canfield vs. United States, 167 U. S. 525.

United States vs. Minor, 114 U. S. 233.

Frisbie vs. Whitney, 9 Wall. 187.

Yosemite Valley Case, 15 Wall. 77, 87.

Campbell vs. Meade, 132 U. S. 38.

Shiver vs. United States, 159 U. S. 495.

Buxton vs. Travor, 130 U. S. 232.

Eussian American Packing Co. vs. United

States, 199 U. S. 570.

Wagstaff vs. Collins, 97 Fed. 3.
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But the disposal of the public lands is vested solely

in Congress by the constitution.

Irvine vs. Marshall, et al., 20 How. 558.

Gibson vs. aioteau, 13 Wall. 92.

Wilcox vs. Jackson, 13 Pet. 496.

United States vs. Fitzgerald, 15 Peters, 405.

And it is to the statutes applicable to the facts here

presented that reference must be made, for it will

not be contended that a law may be suspended, there-

by denying to a settler rights which have been ex-

jDressl}^ conferred by legislation.

Referring to such claims in Russian American

Packing Company vs. United States, supra, it was

observed

:

"Such a vested right, under the pre-emption laws,

is only obtained when the purchase money has been

paid, and receipt from the proper land officer given

to the purchaser. Until this has been done it is com-

petent for Congress to withdraw the land from entry

and sale though this ma}' defeat the inchoate right

of the settler."

Again, in Buxton vs. Travers, supra, in discussing

the occupancy of a p*ro-cmptor of unsurveyed public

lands, we find the follovv'ing:

"A settlement upon the public lands in advance

of the public surveys is allowed to parties who in

good faith intend, wlicn the surveys are made and re-

turned to the local land office, to api^ly for their

purchase."

Continuing, and speaking of the filing, and the

acts required of the pre-em^tor, it was said:
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''Until then lie lias no estate in the land which he

can devise by will, or Avhich, in case of his death, will

pass to his heirs at law .... The United States

make no promise to sell him the land, nor do they

enter into any contract with him upon the sub-

ject "

It was declared if the required steps are not taken

that:

'

' The title to the land remains unafcected, and sub-

ject to the control and disposition of the Govern-

ment, as before his occupaiic}^"

In the former case withdrawal was made by the

president in virtue of express authority conferred by

Congress, while in the latter the claimant died before

the lands were surveyed, and it was held that his

heirs did not succeed to the title by virtue of his

claim initiated on unsurveyed land. It was evidently

considered a personal privilege which did not de-

scend under the provisions of the statute, but

whether so considered, it will be observed that in

both cases the supremacy of Congress was strictly

observed ; in the one by express language, and in the

other by referring to "the control and disposition of

the Government," having in view, of course, the only

branch of the Government authorized to act in the

premises. The power vested in Congress to dispose

of the public lands carries with it the power to with-

draw privileges extended, and until such rights as

have been granted are withdrawn by the only au-

thority which may confer them, they still exist. A
different rule jprevails, it is true, between the Govern-
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ment and a claimant, and between those who would

contest among themselves for the prior right of pur-

chase or entry. This distinction was recognized by

the Circuit Court of Appeals for this Circuit in

Hobnes vs. United States, 118 Fed. 995. But while

recognizing it, the Circuit Court was reversed for

disregarding the claim of a homestead settler upon

the public domain, where the question was presented

by an action for possession, as here, upon the ground

that there had been no authorized withdrawal of the

land which could affect the claim of the settler on

unsurveyed land. The status of the land was de-

scribed by the court as follows:

"It is conceded that the land in controversy had

not, prior to the date of the proclamation of the

President, been embraced in any legal entry or cov-

ered by any lawful filing of record in the United

States land office
"

An explicit statement of the views of the Court

appears in the syllabus from which the following is

taken

:

*'Wliile the mere occupancy and improvement

of public land give no right as against the United

States, yet the occupancy and improvement of un-

surveyed public land, in good faith, by a settler who

makes it his home, with the intention of making

entry of the same under the homestead or ])re-emp-

tion laws when it shall liave ])oon surveyed, has al-

ways been recognized as lawful and as giving the

settler a possessory claim, wliich entitles liim to

preference when the laiid is opened for entry; and,
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in vievv- of such recognition, such a settler must be re-

garded as having made a 'valid settlement pursuant

to law,' within the meaning of the President's pro-

clamation of December 20, 1892, setting apart, as a

forest reservation, certain public lands in California,

but excepting all lands within the prescribed bound-

aries 'which may have been prior to the date hereof

embraced in anv leiral entrv or covered bv anv law-

ful filing duly of record .... or upon which any

valid settlement has been made pursuant to law; 'and

under the rule of the later decisions of the supreme

court, that the withdrawal of lands from entry by

the interior department as being v^ith in a railroad

grant did not defeat the rights of subsequent settlers

thereon where the withdrawal was in fact unauthor-

ized, it is immaterial that the land of such settlers

had been so withdrawn, and had never been formally

restored to the public domain."

The case is relied upon to sustain the action; but

it is an authority sustaining the defendant's position

unless Congress has authorized the withdrawal upon

which recovery must rest

:

Of that only it remains to inquire. The inquiry

leads to the construction of the acts relating to home-

steads and those providing for the reclamation of

arid lands.

The defendant has been pertinaciously designated

by counsel as a squatter, and to sustain that view

those decisions of the Supreme Court wdiich hold

that no length of occupancy or extended improve-

ments Avill give one who, without license, goes upon
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public lands, the right to claim as against the Gov-

ernment, have been cited.

Sparks vs. Pierce, et al., 115 U. S. 408.

Deffenback vs. Kawk, 115 U. S. 392.

The familiar provisions of the homestead law re-

lating to settlement, and the like, need only ]3e re-

ferred to, but Section 3 of the Act of May 14, 1880

(21 Stat. L. P. 141), 6 Fed. Stat. Ann., 301, is ap-

plicable. It is there provided:

"That any settler who has settled, or who shall

hereafter settle, on any of the public lands of the

United States, whether surveyed or unsurveycd,

witli the intention of claiming the same under the

homestead laws, shall be allowed the same time to file

his homestead application and perfect his original

entry in the United States land-office as is now al-

lowed to settlers under the pre-emption laws to put

their claims on record, and his rights shall relate

back to the date of settlem.ent, the same as if he

settled under the pre-emption laws."

A settler under the pre-emption laws required to

file his declaratory statement "within three month/-

from the date of the receipt at the district land office

of the approved plat of the township embracing such

pre-emption settlement.

Section 2266, Revised Statutes.

The statute of 1880 has been construed as confer-

ring rights concerning public lands, whether surveyed

or imsurveyed, which did not exist prior to its pas-

sage, and as giving express authority for making
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settlement upon such lands under the homestead

laws, giving the settler the right to claim as of the

date of his settlement, by relation.

Maddox vs. Burnham, 156 U. S. 515.

5 eferring to a pre-em.ption settler in Buxton vs.

Travers, supra, it Avas said:

"I-Ie has been permitted by the Government to

occupy a certain portion of the public lands and

therefore is not a trespasser, on his statement that

when the property is open to sale he intends to take

the steps prescribed by law to purchase it ; in which

case he is to have the ]:)reference over others in pur-

chasing, that is, the right to pre-empt it."

Webster defines ''to squat" as follows:

"To settle on a piece of land without permission or

right, as on public land, or in the unfenced outskirts

of a town."

A squatter is an intruder ; one who enters without

legal authority; he is a trespasser ab initio.

Bouvier's Law Dictionary.

Words & Phrases, title Squatter, Vol. 7, p. 6619.

The defendant, therefore, is not a squatter. His

possession was lawful at the time he initiated it.

This is an important consideration, for, if he be a

trespasser pure and simple, he has no defense. The

policy concerning the disposal of the public lands has

always been to encourage settlem.ents. Those who

have reclaimed the wilderness, Avho have extended the

frontier, have been deemed w^orthy of the utmost con-

sideration, and, in construing the law, if it has been

put to severe tension, or its letter violated by the In-

terior Department, it has been in protection of the
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settler in good faith. The homestead law has been

invariably referred to as a beneficent boon conferred

by the bounty of the Government, and the homestead

settler has ever been protected when accepting the

invitation thereby extended while claiming in good

faith. It has never been the practice to molest or

hinder the fullest assertion of the right to acquire

lands under this law. With this well-refined policy

in view and the principle that Congress only may
Avithdraw a lorivilege which it has extended, w^e turn

to the Reclamation Act, and in doing so it is worthy

of remark that these statutes are in pari materia.

The defendant's settlement antedates the passage

of the Reclamation Act by about eleven years.

The purpose which runs through the statutes relat-

ing to homesteads is intensified in the legislation for

reclaiming arid lands. Homesteads are expressly

protected under the latter act, and it is a matter of

i:)ublic notoriety that ])y the later legislation it was

intended to still further aid those of our citizens who

would reside upon, reduce to a state of cultivation

and improve such lands as can only be rendered sus-

ceptible of cultivation by means of tlio works e::-

l)ressly authorized for their irrigation.

Whether Congress intended that the Secretary of

the Interior should, when the pul)lic interests require,

withdraw lands from entry to which possessory

rights had lawfully attached and for which the right

to enter had been initiated, turns ujxvji tlie construc-

tion to be given the language which follows, found

in Section 3

:
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''That the Secretary of the Interior shall, before

giving the public notice provided, for in section four

of this act, withdraw from public entry the lands re-

quired for any irrigation works contemplated under

the provisions of this Act, and shall restore to public

entr}^ an}^ of the lands so withdrawn when, in his

judgment, such lands are not required for the pur-

poses of this Act ; and the Secretary of the Interior

is hereby authorized, at or immediately prior to the

time of beginning the surve3'^s for any contemplated

irrigation works, to withdraw from entry, except

under the homestead laws, any public lands believed

to be susceptible of irrigation from said w^orks : Pro-

vided, That all lands entered and entries made under

the homestead laws within areas so withdrawn during

such withdrawal shall be subject to all the provisions,

limitations, charges, terms, and conditions of this

Act ; that said surveys shall be prosecuted diligently

to completion, and upon the completion thereof, and

of the necessary maps, plans, and estimates of cost,

the Secretary of the Interior shall detenuine whether

or not said project is practicable and advisable, and

if determined to be impracticable or unadvisable he

shall thereupon restore said lands to entry ; the pub-

lic lands which it is proposed to irrigate by means of

any contemplated works shall be subject to entry

only under the provisions of the homestead laAvs in

tracts of not less than forty nor more than one hun-

dred and sixty acres, and shall be subject to the limi-

tations, charges, terms, and conditions herein pro-

vided: Provided, that the commutation provisions
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of the homestead laws shall not apply to entries made

under this Act."

The construction relied upon by counsel is, that for

"lands required for irrigation works" a homestead

claim may be ignored notwithstanding the ex])ress

provision that no withdrawal may be made as against

homestead entries generally upon lands to be irri-

gated. This construction is extremely technical and

literal. It would lead to the conclusion that one who

has actually reclaimed his land might be deprived of

it unless it should fall within the limits of some con-

templated irrigation scheme. It would give the

homesteader whose land is to bo irrigated the advan-

tage of such an one, and also the advantage of one

whose land needs no irrigation and who is in no way

interested in the contemplated works. The fact that

lands reclaimed under the act can only l)e taken

under the homestead laws supplies a forceful reason

for suiDposing that it was not intended to interfere

with homestead settlers. This law being so distinctly

preserved it cannot be concluded that there was an

intention to place one who should be so unfortunate

as to ]:!ave ])y his own enterprise reclaimed his land,

even though he may not have had an opportunity to

m.ake his entry in the land office, at a distinct disad-

vantage with one who has never attempted reclama-

tion or had not even settled or made an entry. That

it was not so intended is abundantly justified, also, by

the provisions of section 4 requiring that those who

receive t]ie benefits of irrigation shall ratably con-

tribute to the cost; and bv those of section 6 which
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provides for turning the works over to the persons

Avho shall have paid therefor, and also by the author-

ity conferred by section 7 to condemn property

needed for any particular enterprise. If anything

further were needed to confirm this construction it

may be found in the amendment of June 27, 1906 (34

Stat. L. 519), from which the following quotation is

made:

"That wherever the Secretary of the Interior, in

carrying out the provisions of the Reclamation Act,

shall acquire by relinquishment lands covered by a

bona fide unperfected entry under the land laws of

the United States, the entrjuian upon such tract may
make another and additional entry, as though the

entry thus relinquished had not been made."

Again, section 5 of the amendatory act protects the

entryman under the desert land act. Thus it would

appear that every claimant and entr^Tiian, if plain-

tiff's theory can prevail, has been protected except

the particular homesteader who would have needed

no aid.

While it must be conceded that if Congress has

clearly made manifest its intention to accomplish

such a result it is competent to do so, yet reading

all the acts relating to the subject, the holding nuist

be that it was not intended to authorize the Secretary

of the Interior to withdraw lands to which it would

be held that homestead rights had attached, but for

the passage of the reclamation statutes, but rather

to anticipate future claims which might embarrass

the establishment of works in contemplation. So the
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language of section 3 would seem to indicate, for

withdrawal is to be made before giving the scheme

publicity.

The rule applicable here may be briefly illustrated.

*'When there are two provisions of law in the stat-

utes relating to the same subject, effect is to be given

both if practicable."

Chicago Railway Co. vs. United States, 127 U.

S. 406.

*'Where two statutes cover in whole or in part the

same matter, and are not absolutely irreconcilable,

and no ]3urpose to repeal the earlier act is expressed

or clearly indicated, the Court will, if x^ossible, give

effect to both."

Frost vs. Wenie, 157 U. S. 46.

*'No construction should be given to a statute that

would inevitably lead to absurd results when this can

be successfully avoided."

Interstate Drainage & Investment Co. vs. Board

of Commissioners, 158 Fed. 274.

See, also : The Distilled Spirits, 11 Vrall. 356.

United States vs. Freeman, 3 How. 556.

United States vs. Healey, IGC V. S. 145.

United States vs. New York, 160 U. S. 609.

Counsel for the i^laintiff have demanded to know
what it is that the plaintiff ought to pay for in this

case. This is the answer: Inasmuch as it is to take

from this defendant his improvements, deprive him

of possession and a2")ply them to the use of persons

who are to profit by carrying on the irrigation

scheme for which this land is demanded, and they are
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to pay the actual cost, the defendant ought not to be

required to furnish without compensation that which

is a necessity and a benefit to those persons. It has

been held under the act of 1875 granting rights of

way to railroads over the public domain, that on un-

surveyed land one in possession, even under the pre-

emption law, is entitled to damages for his posses-

sion.

Spokane Falls & Northern Ry. Co. vs. Zeigler,

167 U. S. 65, 73.

Washington & Idaho Railroad Co. vs. Osborn,

160 U. S. 103.

And the possessory rights and improvements of

those in possession have repeatedly been made the

subject of the exercise of the right of eminent do-

main.

Washington & I. R. Co. vs. Osborn, 21 Pac. 421

(Idaho).

Larson vs. Oregon Ry. & Xav. Co., 23 Pac. 975

(Ore.).

Yakima County vs. Tullar, 3 Wash. Ty. 393.

Johnson vs. Bridal Veil Lumbering Co., 33 Pac.

528 (Oregon).

It would be a iDOor requital to the defendant, for

the wasted days of labor, and the weary years of

effort, to be assured that the homestead law is one of

great beneficence, even though he might not be able

to see the justice of appro2:)riating his property for

the benefit of others no more meritorious than him-

self. The semi-private enterprise of reclaiming arid

lands carried on by the Government where it is tak-
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ing property for the use of others, in the absence of

any exj^ress authority of Congress, places the plain-

tiff in the same situation as a private individual. It

has the right of eminent domain. (Session Laws

Washington 1905, p. 180.) This it should invoke.

The answer sets up a partial defense, and as the

demurrer is general, it must be overruled. If any

issue of fact is to be raised by the pleadings it may
come on for trial at the May term in North Yakima.

[Endorsed]: Opinion. Filed April 23d, 1908.

Wm. H. Hare, Clerk. By Edw. E. Cleaver, Deputy.

[Order Overruling Demurrer to Amended AflBrma-

tive Answer.]

In the pistrict Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSEN,
Defendant.

The demurrer of the plaintiff to the amended

affirmative answer of defendant having heretofore

been argued and submitted to the Court and having

been heretofore by the Court duly considered, by the

Court the same is overruled and the plaintiff is

granted the leave of the Court to answer over. To

which ruling of the Court overruling the said de-



vs. Chris. Hanson. 39

murrer the plaintiff excepts and its exception is

hereby allowed.

Dated, May 18, 1908.

EDWARD WHITSON,
Jud^^e.

[Endorsed] : Order Overruling Plaintiff's De-

murrer to Defendant's Affirmative Answer. Filed

for Record May 19th, 1908. Wm. H. Hare, Clerk.

By Edw. E. Cleaver, Deputy.

In the District Court of the United States, for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Reply [to Defendant's Amended Answer].

Comes now the plaintiff and for reply to defend-

ant's amended answer herein

:

1.

Admits that the object and intent of this suit is to

obtain possession of the land in controversy, with a

view of using it for the purpose of the Reclamation

Service of the United States, and for the purpose of

carrying out the purposes and intent of the Act of

Congress of June 17, 1902 (32 Stat. 388-9), entitled:
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**An Act Appropriating the Receipts from the Sale

and Disposal of Public Lands in Certain States and

Territories to the Construction of Irrigation Works

for the Reclamation of Arid Lands." Admits that

under and by virtue of section 7 of said Act, the Sec-

retary of the Interior is authorized to acquire, by

purchase or by condemnation, under judicial process,

when the same becomes necessary, any rights or prop-

erty for the carrying out of said Act ; and denies each

and every other allegation and thing contained in

paragraph 1 of the affinnative part of said answer.

2.

Admits that prior to the 29th day of April, 1891,

the land described in the complaint, and all thereof,

was government land and o^vned by the United States

and was a part of the public domain ; admits that at

all the times in the answer mentioned, said land was

unsurvej^ed ; and denies each and every other allega-

tion and thing contained in paragraph II of the

affirmative part of said answer.

3.

Denies each and every allegation and thing con-

tained in i^aragraph III in the affinnative i^art of

said answer.

4.

Denies each and every allegation and thing con-

tained in paragraph IV of the affirmative part of

said answer, except the allegation tlierein that the

defendant has spent many years living on said land,

as to which allegation this x>laintiff denies an}- knowl-

edge or infoi-mation sufficient to fonn a belief.
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5.

Denies each and every allegation and thing con-

tained in paragraph V of the affirmative part of said

answer.

Wherefore, plaintiff prays as in its complaint

herein.

A. G. AVERY,
United States Attorney.

J. B. LINDSLEY,
Asst. United States Attorney.

Received a copy of the within reply at North

Yakima this day of May, 1908.

H. J. SNIYELY,
Atty, for Defendant.

[Endorsed] : Reply. Filed May 19th, 1908. W.
H. Hare, Clerk. By Edw. E. Cleaver, Deputy.

[Minutes of Trial—May 27, 1908.]

In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

Ninth Day—Wednesday, May 27th, 1908.

Court convened pursuant to adjournment at 10

o'clock A. M.

Present: Hon. EDWARD WHITSON, U. S. Dis-

trict Judge, Presiding.

J. B. Lindsley, Asst. U. S. Attorney.

George H. Baker, U. S. Marshal.

Wm. H. Hare, Clerk.

E. E. Cleaver, Deputy.

Oscar Nelson, Crier.

J. J. Miller and J. A. Leach, Bailiffs.
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Whereupon the following proceedings were had

:

No. 36—Record First Day's Trial.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Now, to wit, on this 27th day of May, A. D. 1908,

this cause coming on regularly for trial before the

Court, in open court, plaintiff being present by J. B.

Lindsle}^, Esquire, Asst. United States Attorney, and

the defendant being present by his attorney, H. J.

Snively, Esquire, the Court proceeded with the call-

ing of a jury.

Wliereupon, the Court adjourned until May 28th,

1908, at 10 o'clock A.M.

Judge.
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[Minutes of Trial—May 28, 1908.]

In tlie District Court of the United States for the

Eastern District of Washington, Southern Divi-

sion.

Tenth Day—Thursday, May 28th, 1908.

Court convened pursuant to adjournment at 10

o'clock A. M.

Present: Hon. EDWARD WHITSOX, U. S. Dis-

trict Judge, Presiding.

J. B. Lindsley. Asst. United States At-

torney.

George H. Baker, United States Marshal.

Wm. H. Hare, Clerk.

Edwd. E. Cleaver, Deputy.

Oscar Nelson, Crier.

J. J. Miller and J. A. Leach, Bailiffs.

Whereupon the following proceedings were had

:

No. 36—Record 2d Day's Trial.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Now, to wit, on this 28th day of May, 1908, this

cause coming on regularl}^ for trial before the Court,

in open court, plaintiff being present by J. B.
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Lindslev, Esquire, Asst. United States Attorney, and

the defendant being present by his attorney, H. J.

Snively, Esquire, a jury being called come and answer

to their names as follows, to wit

:

M. Fleishinger. John DeHues.

John P. Morrow. E. E. Bailey.

A. W. Freels. H. J. Sohm.

U. G. Bean. Eobert Gery.

Arthur V. Palmer. Lafayette B. Weller.

James Sangster. J. H. Hudson.

Twelve good and lawful men duly empaneled and

sworn, the trial proceeds to the examination of wit-

nesses both for the plaintiff and the defendant.

AYitnesses sworn on behalf of the United States,

to wit

:

Chris. Hanson,

E. G. Harding.

John S. Conway.

Plaintiff introduced and filed Exhibits Numbers

1 to 11, inc. And thereupon plaintiff ''rests" its

case.

Witnesses sworn on behalf of defendant, to wit:

Chris. Hanson,

C. J. Vanderbilt.

L. A. Rienouskey.

George Conklin.

C. E. Lum.

Frank Lissail.
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Defendant introduced and filed Exhibits ''A" to

*'E" inclusive.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Motion for Instructed Verdict and Order Granting

Same.

Now on this 2Sth day of May, 1908, the said defend-

ant, by its attorney H. J. Snively,Esquire, moves the

Court for an instructed verdict in its favor, counsel

for defendant being heard in support of said motion,

and counsel for plaintiff being heard in opposition

thereto, and after listening to and considering the

arguments of counsel and being fully advised in the

premises, the Court sustains said motion.

Under instructions by the Court the jury in the

above-entitled cause returned the following verdict:

Verdict.

"Yv"e, the jur}^ in the abo^-e-entitled cause, find for

the defendant under the instructions of the Court. '

'

ROBERT GERRY,
Foreman.

Whereupon Court adjourned until May 29th, 1908,

at 10 o'clock A. M.

Judge.
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Journal entry of trial in the case of the United

States of America, Plaintiff, vs. Chris. Hanson,

Defendant, Number 36, as shown in Journal of the

United States District Court for the Eastern District

of Washington, Southern Division at North Yakima,

Vol. 1, Pages 93 and 94.

WM. H. HAEE,
Clerk.

Edwd. E. Cleaver,

Deputy.

[Plaintiff's Exhibit No. 1.]

A. J. B.

F. 79261 ESP.

DEPARTMENT OF JUSTICE,

WASHINGTON.

December 20, 1906.

A. G. Avery, Esq.,

United States Attorney,

Spokane, Wash.

Sir: Referring to Department letter addressed

to 3^ou under date of the 6th ultimo, in which, agree-

ably to a request of the Secretary of the Interior,

you were instructed to institute condemnation pro-

ceedings with a view to extinguish an alleged claim

of one Hanson to certain lands at the mouth of Lake

Keechelus, AVashington, you are informed that,

instead of a condenmation proceedings a suit in eject-

ment is deemed a more appropriate remedy under the

circumstances of the case; and vou are acordinorlv
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hereby instructed to institute a suit in ejectment in •

stead of one in condemnation.

A^ery respectfully,

M. D. PEUDY,
Acting Attorney-General.

A. J. B.

F. 79261. ESP.

DEPARTMENT OF JUSTICE,

WASHINGTON.
November 6, 1906.

A. G. Avery, Esq.,

United States Attorney,

Spokane, Yv^asli.

Sir : I iierewitli transmit to you a copy of a letter

received from the Secretary of the Treasury, dated

the 29th ultimo, together Avith its enclosures, relat-

ing to the matter of the rights, if any, of Chris.

Hanson in and to certain lands at the mouth of Lake

Keechelus, Washington on wdiich the Reclamation

Service desires to erect a crib dam for irrigation

purposes in connection vrith the Yakima Project.

I also transmit herewith a cop}^ of another letter

received from, the Secretary of the Interior, dated

the 23rd ultimo, together with copies of the reports

of the Acting Commissioner of the General Land

Office and of the Acting Director of the Geological

Survey, to which reference is m.ade in the letter last

mentioned, all relating to the above matter.

In view of the facts and circumstances set forth

in these papers, and of the recommendation of the

Acting Director of the Geological Survey, the Secre-
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tary of the Interior has asked that condemnation

proceedings, or a suit in ejectment, be instituted,

looking to the extinguishment of the rights, if any,

which said Hanson may have in the premises, includ-

ing his improvements thereon.

It appears that the title to the lands referred to is

in the United States, and that the only right which

Hanson may have, affecting such lands, is at most but

an inchoate right, to condemn which it will only be

necessary in order to extinguish his claim.

In compliance with the request of the Secretary of

the Interior you are hereby instructed to institute

proceedings on behalf of the United States for the

condemnation of such rights, if any, which said

Hanson may have in the premises, including the

improvements thereon, for the purpose of the Recla-

mation Service.

Very respectfully,

H. M. HOYT,
Acting Attorney-General.

Inc. 12882.

3951-1904. Copy. A. M.

L. & R. R. Div.

DEPARTMENT OF THE INTERIOR,
WASHINGTON.

Octoljcr 29, 1906.

The Attorney General,

Sir: In a letter of the 23d instant to you I en-

closed copies of reports of the 11th and 19th instant,

respectively, from the Acting Commissioner of the

General Land Office and the Acting Director of the
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Geological Survey witli respect to the rights, if an.y,

of Chris. Hanson in and to certain lands at the

mouth of Lake Keechelus, Washington, on which

the Reclamation Service desires to erect a crib

dam for irrigation purposes in connection with the

Yakima Project, Washington.

In that letter you were given the views of this

Department as to the validity of the claim and it

was recommended that steps be taken to protect

those who might be at w^ork on lands not occupied

by Mr. Hanson's improvements, and that the United

States Attorney be instructed to take the necessary

steps to accjuire possession of the land claimed

by 'Mt. Hanson as speedily as possible if it shall be

found that no appraisal could be had with the

consent of Mr. Hanson. In this connection I en-

close a copy of a letter of the 25th instant from the

Acting Director of the Geological Survey in which

it is stated that a telegram has been received from

the engineer in charge of the project, stating that

Hanson has declined to appoint an appraiser or to

settle on the basis of $500, already offered.

In view of this refusal the Acting Director has

recommended that action be taken looking to the

institution of condemnation proceedings or proceed-

ings in ejectment as may be proper.

I concur in this reconunendation and have the

honor to ask action accordingly.

Very respectfully,

(Signed) E. A. HITCHCOCK,
Secretary.
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[Endorsed] : Plaintiff Ex. (1). Filed in the U.

S. Circuit Court, Eastern Dist. of Washington.

May 28, 1908. Wm. H. Hare, Clerk. By Edwd. E.

Cleaver, Deputy.

[Plaintiff's Exhibit No. 2.]

4—207.

N. C. W H L

DEPARTMENT OF TIIE INTERIOR,
GENERAL LAND OFFICE.

Washington, D. C, elune 10, 1907.

I hereb.y certify that the annexed copies of report

of October 28, 1902, to Secretary of the Interior,

order of Secretary of the Interior, dated December

18, 1902, and letter of December 27, 1902, to Regis-

ter and Receiver, North Yakima, Washington,

making temporary withdrawal and map filed with

report of Geological Survey, June 21, 1902, are true

and literal exemplifications of the originals on file in

this office.

In testimony whereof I have hereunto subscribed

my name and caused the seal of this office to be

affixed, at the city of Washington, on the day and

3'ear above written.

[Seal] R. L. BALLINGER,
Commissioner of the General Land Office.
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1902-108,707

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE.

Wasliington, D. C, October 28, 1902.

Address only the Commissioner of the General Land

Office.

Washington and Mt. Rainier For-^ Proposed

est Reserves, Washington.
J

additions.

The Honorable The Secretary of the Interior.

Sir: On June 26, 1902, the Department referred

to this office, for consideration and appropriate

action, a letter addressed to the Department by the

Acting Director of the JJ. S. Geological Survey,

dated June 21, 1902, recommending as follovs:

"I desire to make the following reccmmendations

concerning the proposed changes in forest reserves

in the State of Washington. These changes are

represented on the accompany Land Office Map in

purple crayon ; the existing reserves being in orange

crayon.

1. Four additions are proposed to the AYash-

ington Reserve, one upon the East, including a por-

tion of the mountains separating the Matow from

the Oconogan River. This region is covered witli

light forests, mainly composed ^f yellow pine, but

with some Western pine and hemlock. The second

addition is in Watkins County, on the west side of

the river, and is densely forested. The forests
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of most of this region were burned some years ago,

and are now covered witli yoimg and very dense

timber. The other additions to this Reserve are in

Skagit County, north and south of Skagit River,

and consists of land for the most part covered with

heavy forests.

2. It is recommended that an addition be made on

the west side of the Mount Rainier Forest Reserve,

of a tract which includes Mt. St. Helen's. Much

of this region also has been heavily timbered, but the

timber has in recent years been destroyed by fire,

and is now covered with a young and A'igorous

growth. **********
4. It is recommended that the region lying

between the Washington and Mount Rainier For-

est Reserves, as represented by purple crayon, ])e

added to the Washington Forest Reserve, provided

that an equitable exchange in lands can be arranged

with the Northern Pacific Railroad Company, which

owns alternate sections throughout most of tins

tract.

5. It is not in my judgment practicalxle to in-

clude Cedar Lake. The proposed Cedar Lake Re-

serve as recommended by Hon. F. W. Cushman i-^

included in the above addition to the Washinp-ton

Forest Reserve.

Respecting these recoinmendations, I have the

honor to report as follows

:

1 transmit, herewith, a map of the State of Wash-

ington on wliich I have indicated, by purple lines,

\'^v lands which it is thus proposed to add to the
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Washington and Mt. Rainier Forest Reserves; and,

also, the primary and indemnity limits of theNorth-

ern Pacific R. R. Co.; and, in comiection there-

with, the lands within the overlap of the grants to

said railroad company by the act of July 2, 1864.

and Joint Resolution of May 31, 1870, in the vicinity

of Vancouver, kno\^Ti as the Spaulding lands ; which

lands are involved in a suit (brought by the United

States against the Company), now pending before

the United States Court of Appeals, on appeal by

the United States; in consequence of which suit the

lands are suspended from disposal, under Depart-

mental order of January 31, 1902.

I have also prepared, and transmit, herewith, a

large diagram showing to what extent the regions

involved in the recommendations by the Geological

Survey have been appropriated, and the nature of

the different classes of holdings therein.

The effect of the inclusion within a forest reserve

of these several classes of adverse holdings w^ould be

as follows

:

Railroad Claims.

Class 1—(indicated in red)— consists of:

(a) Lands which have been patented to the

N. P. R. R. Company;

(b) Odd sections within the iDrimar}^ limits of

of the N. P. R. R., on which patents have

not issued.

The inclusion of such clauns within a forest re-

serve would work no change whatever in the status

of the claims. It would, however, invest the holdei*s
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thereof with the added privilege of relinquishing the

land and selecting, in exchange therefor, other lands

elsewhere, on the public domain.

Class 2—(indicated in yellow)—consists of:

Unapproved selections by the Northern Pacific

R. R., within its indemnity limits.

The inclusion of unapproved railroad indemnity

selections within a forest reserve would defeat the

selections. (28 L. D., 281 and 363.) This decision

was subsequently reversed. See 32 L. D., 51.

Class 3— (indicated by light green)—consists of:

(a) Unapproved lieu selections made by the N. P.

R. R. under the act of March 2, 1899 (30 Stat., 993),

establishing the Mt. Rainier National Park.

(b) Unapproved lieu selections made by the St.

Paul, Minneapolis and Manitoba Railway Company,

under the act of August 5, 1892 (27 Stat., 390).

The questions as to whether the inclusion, within

a forest reserve, of unapproved railroad selections

under these two acts, would defeat the selections,

has not been considered and determined by the De-

partment.

State Claims.

Class 1—(indicated in purple)—consists of:

Approved State selections.

The status of these claims would not be altered

by their inclusion within a forest reserve, since ap-

proval passes title thereto. It would, however, in-

vest the holders thereof with the right of exchange

for outside lands.

Class 2— (indicated in brown)—consists of:
TT
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The principles enunciated in the above-mentioned

decision regarding unapproved railroad indemnity

selections (28 L. D., 281 & 363), are equally applica-

ble in the case of unapproved State selections; from

which it follows that the inclusion, within a forest

reserve, of these unapproved selections by the State,

would defeat them. This decision was, subsequently

reversed. See 32 L. D., 51.

Class 3—(indicated in orange, with X)—consists

of:

What are termed school sections, viz: sections 16

and 36 in each township.

As regards these sections, since the regions in-

volved are largely unsurveyed, your attention is in-

vited to the fact that by sections 10 and 11 of act of

February 22, 1889 (25 Stat., 676), sections 16 and 36

in every township were granted to the State of

Washington, for school purposes. The words of Sec.

10 import a present grant, and Sec. 11 provides that,

whether they are surveyed or unsurveyed, they

''shall be reserved for school purposes only."

The act of February 28, 1891 (26 Stat., 676), has

been held b}^ the Department to supersede the act

of 1889, to the extent of protecting settlements un-

der the homestead and pre-emption laws made prior

to survey (12 L. D., 400, and 21 L. D., 12), and also

has been held to provide a uniform method for ad-

justing indemnity grants, allowing the states to take

indemnity for lands embraced in reservations,

whether sections 16 and 36 are surveyed or unsur-

veyed (28 L. D. 57).
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In the case of Noyes v. State of Montana (29

L. D., 695), it was held, however, that a desert land

entry of unsurveyed lands under the act of March 3,

1891, was not protected by the act of February 28,

1891, and not being so protected, the legislative res-

ervation made by the act of 1889 continued. While

the creation of a forest reserve would undoubtedly

give the state the right to take indemnity for any

school sections embraced therein, there would seem

to be serious doubt as to whether an executive res-

ervation can affect the legislative reservation when

a legislative act permitting entry of unsurveyed lands

does not affect the previous act of 1889 reserving

them.

Until, therefore, the question as to whether the

right of the State attached, in j)lacc, to the imsur-

veyed sections 16 and 36, either at the date of the ad-

mission of the State of Washington to the Union, or,

subsequently, upon the survey of any of the sections,

has been considered and disposed of by the Depart-

ment, it is not practicable to state definitely what ef-

fect the inclusion, within a forest reserve, of such

unsurveyed sections would have upon the same. See

subsequently rendered decision by the Department

of the Interior, in the case of South Dakota vs. Hiram

H. Ruby.

Selections Made in Lieu of Forest Eeserve Lands.

The inclusion of these lands within a forest reserve

would invest the holders with the right to exchange

them for other, outside lands.
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Settlement Claims.

The inclusion within a forest reserve of lands cov-

ered by bona fide settlement claims, properly initiated

and duly made of record within the statutory period,

would, in no wise, affect the status of the claims. It

would, however, invest the holders with the right of

exchange for other, outside lands.

As regards action in this case, I am of the opinion

that it would be advisable to make an immediate tem-

porary withdrawal from settlement, entry, sale or

other disposal, of all the vacant, unappropriated

lands covered by the above-mentioned recomj.menda-

tions bv the Geological Survey, pending determina-

tion of the question of including them within a forest

reserve; and respectfully recommend that I be di-

rected to issue the necessary order to that effect.

As regards the regions, both north and west of the

Mt. Rainier Forest Eeserve, which lie, to a great ex-

tent, within the primary limits of the Northern Pa-

cific Eailroad; I do not deem it advisable that they

should be included in a forest reserve, unless an equi-

table exchange of lands is previously arranged with

the Northern Pacific Railroad Company as regards

the alternate sections owned therein by the company.

Should such an exchange be arranged to the satis-

faction of the Department, I am of the opinion that,

in that event, it might be well to include within the

Mt. Rainier Forest Reserve the area indicated as

adjoining it on the west; and to put in a separate re-

serve the region lying within the primary limits,

north of the Mt. Rainier Forest Reserve, with boun-
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daries as indicated on the portion of the State map
attached hereto ; the reserv^e to be known as The Yak-

ima Forest Reserve.

This region includes the area embraced in the pro-

posed Cedar Lake Forest Reserve ; in which case the

draft of a proclamation lies before you, for approval

;

having been submitted with my letter "P" of July

25, 1900.

As regards the remaining lands involved in the

recommendations by the Geological Sun^ey, I would

confine my recommendation, at present, to a with-

drawal of such areas, and thereafter, if no objections

are discoverable, their inclusion within the existing

resen-es by proclamation. An interval of time should

elapse, after a withdrawal, before a reser\'e is cre-

ated, as, often, it is then shown where corrections

should be made or injury to the public avoided. A
withdrawal reserves the areas in the meantime from

any disDosition, as much so as if formally reserved.

As previous recommendations have been received

for the addition of the above-described regions to the

Washington and Mt. Rainier Forest Reserves, I

transmit, herewith, all the papers in said cases.

I liave to request that you will return with the pa-

pers in the case the two m.aps and the diagram trans-

mitted herewith.

Very respectfully,

BIXGER HERMAN,
Conunissioner.
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L.M.W.

2962-1902.

L. & E. E. Div. A.M.

DEPAETMENT OF THE INTEEIOE,
WASHINGTON.

December 18, 1902.

The Commissioner of the General Land Office.

Sir : In a letter of October 28, last, to the Depart-

ment, you adverted to the recommendation by the

Acting Director of the Geological Surve}', in a letter

of June 21, last, concerning proposed additions to

the Mount Eainier and Washington Forest Eeserves,

Washington, which letter was referred to you for con-

sideration and appropriate action.

With respect to these you have reported on the

several classes of adverse holdings within the re-

gions proposed to be added to the reserves and have

recommended the temporary withdrawal of certain

of the lands covered by the reconnnendation, pend-

ing a determination of the advisability of adding

them to the forest reserves mentioned.

In accordance with your recommendation I here-

by direct the temporary withdrawal of the public

lands in the areas covered thereby, from settlement,

entry, sale or other form of disposal.

The enclosures in your letter are returned here-

with.

Very respectfully,

E. A. HITCHCOCK,
L.M.W. Secretarv.
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M.J.McV.

DEPARTMENT OF THE INTERIOR.
GENERAL LAND OFFICE.

Washington, D. C, December 27, 1902.

Address only the

Commissioner of the General Land Office.

Register and Receiver, North Yakima, Washington.

Gentlemen: By order of the Department, dated

Decem^ber 18, 1902, there are hereby temporarily

withdrawn from settlement, entry, sale or other dis-

posal, all the vacant, unaiopropriated public lands

within the following-described boundaries, i3ending

determination as to the advisability of including

such lands with a forest reserve

:

Beginning at the point for the northwest corner

of Township twenty-eight (28) North, Range ten

(10) East, Willamette Meridian, Washington;

thence easterly along the unsurveyed Seventh (7th)

Standard Parallel North to the point for the north-

east corner of Township t\venty-eight (28) North;

Range sixteen (16) East; thence southerly along

the surveyed and unsurveyed range line to the north-

west corner of Township twenty-five (25) North,

Range seventeen (17) East; thence easterly to the

northeast corner of said township; thence south-

erly along the range line, allowing for the pro])-

er offset on the Sixth (6th) Standard Parallel

North, to the southwest corner of Township twenty-

four (21) North, Range eighteen (18) East; thence
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easterly to the southeast corner of said to\vnship;

thence southerl_y to the southwest corner of Town-

ship twenty-one (21) North, Eange nineteen (19)

East; thence westerly along the Fifth (5th) Stand-

ard Parallel North to the point for the southeast

corner of Township twenty-one (21) North, Range

sixteen (16) East; thence northerly to the point for

the northeast corner of said township; thence west-

erly to the point for the northwest corner of Town-

ship twenty-one (21) North, Range fifteen (15)

East; thence southerly to the point for the south-

Avest corner of said township ; thence westerly along

the Fifth (5th) Standard Parallel North to the

northwest corner of Township twenty (20) North,

Range thirteen (13) East; thence southerly to the

southwest corner of said township; thence easterly

to the southeast corner of Township twenty (20)

North, Range fourteen (14) East; thence southerly

to the point for the southeast corner of Township

nineteen (19) North, Range fourteen (11) East;

thence westerly along the unsurve3^ed township line

to the point for the southwest corner of Township

nineteen (19) North, Range ten (10) East; thence

northerly to the point for the northwest corner of

said township; thence easterly to the point for

the northeast corner of said township; thence

northerly to the point for the northwest cor-

ner of Township twenty (20) North, Range eleven

(11) East; thence westerly along Fifth (5th)

Standard Parallel North to the southeast cor-

ner of Township twenty-one (21) North, Range sev-
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en (7) East; thence northerly to the northeast cor-

ner of Township twenty-two (22) North, Range
seven (7) East; thence easterly to the point for the

southeast corner of Township twenty-three (23)

North, Range nine (9) East ; thence northerly along

the surve3^ed and unsurveyed range line, allowing

for the proper offset on the Sixth (6th) Standard

Parallel North, to the point for the northwest cor-

ner of Township twenty-five (25) North, Range ten

(10) East; thence easterlj^ to the southw^est corner

of Township tv/enty-six (26) North, Range twelve

(12) East; thence northerly to the northwest corner

of said township; thence westerly along the sur-

veyed and unsurveyed township line to the point

for the southwest corner of Township twenty-seven

(27) North, Range ten (10) East; thence northerly

along the surveyed and unsurveyed range line to the

point for the northwest corner of Township twenty-

eight (28) North, Range ten (10) East, the place of

beginning.

This temporary withdrawal does not affect any

hona fide settlement or valid claim upon the lands

which was properly initiated prior to the date hereof,

and is duly of record within the statutory period.

You will make the proper notations of this with-

drawal upon the records of your office as to the por-

tion of the lands within your district.

Very respectfully, ^

BINGER HERMAN,
Commissioner.

L.M.W.
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BINGER HERMiSN,
Comimissioner.

L.M.W.
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[Endorsed]: Plff. Ex. (2). Filed in the U. S.

District Court, Eastern Dist. of Washington, May
28, 1908. Wm. H. Hare, Clerk. Edwd. E. Cleaver,

Deputy.

[Plaintiff's Exhibit No. 3.]

07-95001.

J.B.E. W. H. C.

J.B.K

DEPARTMENT OF THE INTERIOR.
GENERAL LAND OFFICE.

"Washington, D. C, June 10, 1907.

I hereby certify that the annexed papers, to wit

:

Copy of letter of September 8, 190-1, from the Acting

Secretar}^ of the Interior; of letter of September 3,

1904, from the Acting Director of the Geological Sur-

vey; and of press copy of letter of September 13,

1904, from this office to the Register and Receiver,

North Yakima, Washington, are true and literal ex-

emplification of the originals and copies on file in

this office.

In testimony whereof I have hereunto subscribed

my name, and caused the seal of this office to l)e af-

fixed, at the City of Washington, on the day and year

above written.

R. A. BALLINGER.
Commissioner of the General Land Office.

[Seal—-United States General Land Office.]
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3951-1904

L. & R. R. Div. A. M.

DEPARTMENT OP THE INTERIOR,
WASHINGTON.

September 8, 1904.

The Commissioner of the General Land Office.

Sir: In a letter of the 3d instant to the Depart-

ment, the Acting Director of the Geological Survey

recommended that certain described lands in- the

State of Washington, excepting any tracts the title

to which has passed out of the United States, be with-

drawn from public entry for irrigation works un-

der the first form of withdrawal authorized by sec-

tion 3, Act of June 17, 1902 (32 Stat., 388).

I enclose a copy of the letter for your information,

and hereby temporarily withdraw from any form of

disposition whatever the public lands within the

areas described therein and direct that 3^ou transmit

the requisite instructions in the premises to the Reg-

ister and Receiver of the land district in which the

lands are situated.

This withdrawal is in connection witJi the Clealum,

Kachess and Kecchelus reservoir sites under theYak-

ima project.

Very respectfully,

TITOS. RYAN,
Acting Secretary.

FHN.
Withdrawals, Yakima Project, Washington.

HYL-BH.
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September 3, 1904."
'^

The Honorable Secretary of the Interior,

Department of the Interior, r

Washington, D. C.

Sir: I have the honor to recommend that the fol-

lowing described lands, except any tracts the title to

which has passed out of the United States, be with-

drawn from public entry for irrigation works, under

the first form of withdrawal, as provided in Sec. 3,

Act of June 17, 1902 (32 Stat., 388).

YAKIMA PEOJECT, WASHINGTON.
Willamette Meridian.

Clealum Reservoir Site.

T. 20 No., R. 14 E. Sections 2, 3, 4, 10, 11 and 12.

A strip of land % mile vsdde, 7 y^ miles long, ex-

tending on the west side of Lake Clealum & Clealum

River in a northerly direction from the north line

of T. 20.

A- strip of land % mile wide, 8 miles long, extend-

ing along the east bank of Clealum Lake and Clealum

River, extending from the north line of T. 20 in a

northerly direction.

Kachess Reservoir Site.

A strip of land % mile wide, 12 miles long, extend-

ing on the west bank of Kachess Lake, Little Kach-

ess Lake and the main streams flowing into the north-

erly end of Little Kachess Lake and between Little

Kachess Lake and Kachess Lake, said strip of land

extending from the north line of T. 20 N. in a north-

erly direction a distance of 12 miles.
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A strip of land I/2 miles wide, 12 miles long, ex-

tending along the east bank of Kaehess Lake, Little

Kachess Lake, the river flowing between Kachess

Lake and Little Kachess Lake and the river flowing

into the north end of Little Kachess Lake, said strip

of land extending 12 miles in a northerly direction

from the north line of T. 20 N., said land l)eing un-

snn'eyed.

Keeehelus Reservoir Site.

A strip of land y2 mile wide, 4I/2 miles long, ex-

tendinsr alon.gj the west bank of Keeehelus Lake.

A strip of land 1 mile wide, 1 mile long, extending

along the wTst bank of the Yakima River and south

of the strip of land herein above described.

A strip of land 1 mile wide, 2'i4 miles long, extend-

ing along the west bank of Gold Creek north of

Keeehelus Lake.

A strip of land ^/G mile wide, Sy^ miles long, ex-

tending along the east bank of Keeehelus Lake.

A strip of land V2 mile vride, 1 mile long, extending

along the east bank of the Yakima River, adjoining

the above-described strip of land on the south and

east.

A strip of land Yj mile wide, 3 miles long, extend-

ing along the east bank of Gold Creek north of Lake

Keeehelus.

All of said land l)eing on unsurveyed ground.

Very respectfully.

Acting Director.
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E
DB

159150—1904.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Wasliington, D. C.

September 13, 1904.

Subject: Withdrawal of land for irrigation pur-

poses.

Register and Receiver,

North Yakima, Washington.

Sirs : Confirming my telegram of September 10, I

have to advise you that hy letter of the 8th instant,

upon recommendation of the Geological Survey the

Departm.ent requested this ofdce to direct that the

following lands be withdrawn from public entry

under the first form of withdrawal as provided in

section 3, Act of June 17, 1902 (32 Stats. 388) and

you are now instructed to observe this order.

Yakima Project, Washington.

Willamette Meridian.

Clealum Reservoir Site.

T. 20 north, range 14 cast.—Sections 2, 3, 4, 10, 11

and 12.

A strip of land l^ mile wide, IVj miles long, ex-

tending on the west side of Lake Clealum and Clea-

lum River in a northerly direction from the north

line of T. 20.

A strip of land Y^ mile vride, 8 miles long, extend-

ing along the east bank of Clealum Lake and Clea-
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liim River, extending from the north line of T. 20 in

a northerly direction.

Kaehess Reservoir Site.

A strip of land Yi ^^^^^ wide, 12 miles long, extend-

ing on the west bank of Kaehess Lake, Little Kaehess

Lake and the main streams flowing into the northerly

end of Little Kaehess Lake and between Little Kaeh-

ess Lake and Kaehess Lake, said strijD of land extend-

ing from the north line of T. 20 N., in northerly di-

rection a distance of 12 miles.

A strip of land i/o mile wide, 12 miles long, extend-

ing along the east bank of Kaehess Lake, Little Kaeh-

ess Lake, the river flowing between Kaehess Lake

and Little Kaehess Lake and the river flowing into

the north end of Little Kaehess Lake, said strip of

land extending 12 miles hi a northerly direction from

the north line of T. 20 X., said land beins: unsurveved.

Keechelus Reservoir Site.

A strip of land i/o mile wide, 4I/2 miles long, ex-

tending along the west bank of Keechelus Lake.

A strip of land 1 mile wide, 1 mile long, extending

along the west bank of the Yakima River and south

of the strip of land herein above described.

A strip of land 1 mile wide, 2i^ miles long, extend-

ing along the west bank of Gold Creek north of

Keechelus Lake.

A strip of land y^ ^^^^^^ wide, oVi miles long, ex-

tending along the east bank of Keechelus Lake.

A strip of land V) mile wide, 1 mile long, extend-

ing along the east bank of the Yakima River, adjoin-

ing the above-described strip of land on the south

and east.
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A strip of land i/. mile wide, ;> miles long, extend-

ing along the east l)ank of (Jold Creek nortli of Lake

Keechelns.

All of said land being on nnsni-veyed gronnd.

Please acknowledge receipt.

Very resp'ectfnlly,

J. H. FIMPLE,
Acting Connnissioner.

J..O.F.

[Endorsed]: Plf. Ex. 3. Piled in the United

States District Conrt, Eastern District of Washing-

ton. May 28, 1908. AVm. H. Hare, Clerk. By Edwd.

E. Cleaver, Depnty.
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[Plaintiff's Exhibit No. 4.]
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[Endorsed]: Plf. Ex. "4." Filed in the U. S.
District Court, Eastern Dist. of ^Vashington May
28, 1908. Wm. H. Hare, Clerk. Edwd. E. Cleaver,
Deputy.
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[Plaintiff's Exhibit No. 5.]

75

[Endorsed]: Plf. Ex. 'T)." Filed in the U. S.

District Conrt, Eastern ])ist. of Washington. IMav
28, 1908. Wni. H. Hare, Clerlv. Fulwd. E. Cleaver,
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[Plaintiff's Exhibit No. 6.]

[Kii(l(.rsi"il|: IMf. Kx. "<J." Filed in the T. S.

District Court, Eastern Dist. <»f Wasliin.nton. May
28, 19ns. Will. 11. Hare, Clerk. VAwd. K. Cleaver.

I )r>i mt\"
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[Plaintiff's Exhibit No. 7.]

77

[Eiuloi-scHlJ: Pir. Ex. "7.^' Filed in tlic V. S
])istri('t Ocnirt, Eastern Dist. of Washington. ^Eav
28, 1908. AVni. 11. llaiv, (1erk. Kdwd.E. Cleaver,
T)(M)ntr



78 The Vnitcil States of America

[Plaintiff's Exhibit No. 8.]

1
i-:ii(i(.i->c(ii : i»ir. Kx. "s." V\\vi\ ill ihc r. s.

Districi Coiii-t, Kastcni Dist. of W'.-isliiii^ton. May
28, 1!M)S. Will. 11. Hare, Clcik. Ivlwd. K. Ck'avcr,
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[Plaintiff's Exhibit No. 9.]
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[ Endorsed J : Vii. Ex. ••;*." iMkni in liir V. 8.

District Court, Eastern Dist. of AVashinoton. Mav
28, 1908. Win. H. Hare, Clerk. Edw.l.E. ("leaver.
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[Plaintiff's Exhibit No. 10.]

[Kiidorscd]: PIT. Kx. "10." Filed m the I .
S-

District Coiii-t. Ivistcni Dist. (d' Wnslnn.i'ton. May

28, 1908. AVni. II. llaic. ("Icrk. Kdwd. K. Cleaver,
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[Plaintiff's Exhibit No. 10.]
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KiKloi-scd]: Pit'. Kx. "H»." Filed in tho I. ^.
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2S, inoS. AVm. II. Il.tiv, Clcik. Kdwd. K. (Mcavi'r,
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[Defendant's Exhibit ^'A."]

UNITED STATES OF AMERICA.

State of Washington,

County of Kittitas,—ss.

I, Christ. Hansen, do solemnty declare on oath that

it is bona fide my intention to become

A CITIZEN OP THE UNITED STATES OF
AMERICA,

and to renounce forever all allegiance and fidelity to

all and every foreign Prince, Potentate, State or

Sovereign!}^ whatever, and particularly to Christian

IX, King of Denmark, whereof I am now a Citizen

or Subject.

And I do swear that I will support the Constitu-

tion and Government of the United States.

CHRIST. HANSEN.

Subscribed and sworn to before me this 21st day

of August, A. D. 1900.

H. W. HALE,
Clerlv of the Superior Court.

State of Washington,

Count}^ of Kittitas,—ss.

I, IT. W. Hale, County Clerk of Kittitas County,

State of Vs^ashington, United States of America, and

ex-officio Clerk of the Superior Court of said County,

said Court being a Court of Record, having a com-

mon-law jurisdiction, and a Clerk and Seal, do cer-

tify that the foregoing is a true copy of the Act of
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naturalization of Christ. Hansen, as the same ap-

pears upon the records of said Court now in my
office.

In testimou}^ whereof, I have hereunto set my hand

and affixed the seal of said Court at my office in El-

lensburg, this 21st day of August in the year of our

Lord One Thousand Nine Hundred.

[Seal of the Suj^erior Court of Kittitas County]

H. W. HALE,
County Clerk and Ex-officio Clerk of the Superior

Court of Kittitas County, Wash.

[Endorsed] : Deft. Ex. A. Filed in the U. S. Dis-

trict Court, Eastern Dist. of Washington. May 28,

1908. Wm. H. Hare, Clerk. By Edwd. E. Cleaver,

Deputy.

[Defendant's Exhibit ''B."]

UNITED STATES OP AMEEICA,
STATE OF WASHINGTON.

In the Sztperior Court for Kittitas Coiintij.

Present: Hon. H. B. RIGG, Judge.

In Open Court, this 10th day of September, A. D.

190G.

In the Matter of the Application of CHRIST. HAN-
SEN to Become a Citizen of the United States

of America.

Be it remembered, That on the 10th day of

September, 1906, in open Court, before Honorable

H. B. Rigg, Judge presiding, the above-named appli-
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cant to be made a citizen of the United States, ap-

peared in person, accompanied by Austin x»lires and

Edward Pruyn, his mtnesses, and thereupon the

Court made careful inquiry of the said applicant and

each of his said witnesses, and from their testimony

and other proofs finds that the said applicant was

born in Demnark ; that he has resided in the United*

States continuously for more than five years last

past, and within the State of Washington during

one year last past; that he made his declaration

under oath of intention to become a citizen of the

United States on the 21st day of August, 1900 ; that

said applicant, during the time of his residence in

the United States, has behaved as a man of good

moral character ; that he is attached to the principles

of the Constitution of the United States and is well

disposed towards the good order and happiness of

the same ; that he does not disbelieve in, nor is he op-

13osed to all organized government, is not a member

of or affiliated with any organization entertaining

and teaching such disbelief in or opposition to all or-

ganized government, does not advocate or teach the

duty, necessity or propriety of the unlawful assault-

ing or killing of any officer or officers, either of spe-

cific individuals or of officers generally, of the Gov-

ernment of the United States or of any other organ-

ized government, because of his or their official char-

acter, and has not at any time heretofore violated

any of the provisions of the Act of Congress ap-

proved March 3, 1903, entitled, "An Act to Regulate

the Immigration of Aliens into the United States."
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And said applicant doth now in open court declare

on oath that he absolutel}" and entirely renounces

and adjiirs all allegiance and fidelity to every foreign

prince, potentate, state or sovereignty whatsoever,

and particularly to the King of Denmark, of which

he was a citizen or subject, and has taken the oath

in the prescribed form that he will support the Con-

stitution of the United States of America.

Therefore, having caused the affidavits of said ap-

plicant and his said witnesses, so far as applicable,

reciting and affinning the truth of ever.y material

fact requisite for naturalization, to be entered of

record, it is by the Court ordered, adjudged and de-

creed that the said applicant be and he is herel^y

admitted and declared to be

A CITIZEN OF THE UNITED STATES OF
AMERICA.

11. E. RIGG,

Judge.

State of Washington,

County of Kittitas,—ss.

I, A. E. Emerson, Clerk Oh the Superior Court of

t]:c ^.hitG of Washington, in and for said County,

said Court being a Court of Record, having a com-

mon-law jurisdiction, and a Clerk and Seal, do cer-

tify that the foregoing is a true copy of the Act of

Naturalization of Chris. Hansen as the same ap-

pears upon the records of said Court now in my
office.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court, at my office in El-
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lensburg, Wash., this 11th day of September in the

year of our Lord one thousand nine hundred and six

and in the year of our Independence one hundred

and thirty-one.

A. E. EMERSOX,

Clerk.

By C. S. Emerson,

Deputy.

[Seal of the Superior Court of Kittitas County, State

of Washington.]

[Endorsed] : Deft. Ex. "B." Filed in the U. S.

District Court, Eastern Dist. of Washignton. May

28, 1908. Wm. H. Hare, Clerk. By Edw. E.

Cleaver, Deputy.

[Defendant's Exhibit '*0."]

DEPARTMENT OF THE INTERIOR.

GENERAL LAND OFFICE,

Office of U. S. Surveyor-General, for the State of

Washington.

Olympia, August 5, 1902.

Mr. Christian Hansen, Martin, Washington.

Sir: Enclose find 4 blank petitions for survey of

T. 21 N. R. 11 E., which must be filled out l^y the

actual bona fide settlers residing in the to\A^iship

and sworn to before a notary public.
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Upon the receipt of same properly executed they

will be placed on file in this office and receive due

consideration.

Very respectfully,

E. P. KINGSBURY,
U. S. Surveyor General, Washington.

4inc.

Eeturn petitions in inclosed envelop:*.

B. H. ALLEN.

[Endorsed]: Deft. Ex. "C." Filed in the U. S.

District Court, Eastern Dist. of Washington. May
28, 1908. Wm. H. Hare, Clerk. By Edwd. E.

Cleaver, Deputy.

[Defendant's Exhibit "D."]

C. L. D. B.

E.

137516-1903.

J. S. W.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

AVashington, D. C, August 27, 1903.

Subject: Application for survey of T. 21. N., R. 11

E., Washington.

Mr. Christen Hansen, Easton, Kittitas Co., Wasli-

ington.

Sir: I am in receipt, by reference from the De-

partment, of your letter of August 6, 1903, addressed

to the Secretary of the Interior, relative to the sur-

vey of your homestead claim situate in section 12,
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township 21 north, range 11 east, Washington, on

which claim you have resided continuously since

1891.

Having made two applications to the surveyor gen-

eral, without securing the survey, you now desire to

have a private survej^ made of joiiv claim and there-

by secure title.

You further inquire hoAv long will you have to re-

side on land before title thereto can be acquired.

In reply your attention is invited to pages 2 and 3

of circular instructions relating to public surveys

under the provisions of section 2401 of the Revised

Statutes, U. S., as am^ended b}" the act of August 20,

1894.

If there are other settlers in the township it is sug-

gested that you secure their co-operation in the

matter of m^aking application for the survey of the

township, as not less than three settlers are required

to warrant the same, and under special deposits the

entire township must be surve3'ed, unless the lands

are of a non-agricultural character.

You vrill, therefore, on receipt hereof, make ap-

plication, with two other settlers on the lands, for the

survey of township 21 north, range 11 east, Wash-

ington, under the special deposit system., and secure

estimates from the surveyor general of the cost of

the field work, office work, and examination in the

field.

It is an indispensable requisite in securing title to

public lands that the same must first have been sur-

veyed, and under existing rules and regulations a

private survey will not be recognized.
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Enclosed herewith a copy of circular instructions

(approved August 7, 1895) relative to deposits by in-

dividuals for the survey of public lands, under Sec-

tion 2401, Revised Statutes U. S., as amended by the

act of August 20, 1894.

Very respectfully,

W. A. RICHARDS,
Commissioner.

[Endorsed] : Deft. Ex. "D." Filed in the U. S.

District Court, Eastern Dist. of Washington. May
28, 1908. AYm. H. Hare, Clerk. By Edwd. E.

Cleaver, Deputy.

[Defendant's Exhibit '*E."]

DEPARTMENT OF THE INTERIOR,
Office of U. S. SurvcA^or General for the State of

Washington.

Olj^npia, August 6, 1903.

Mr. Christ. Hansen, Easton, Washington.

Sir: As requested in your letter of the 8th inst.,

I send herewith four blank petitions for the survey"

of T. 21 N., R. 11 E.

The petitions of two other settlers with your own

will be sufficient to secure a survey provided they ai'e

actual bona fide settlers, residing on and improving

the land for agricultural purposes.

Very respectfully,

E. P. KINGSBURY,
U. S. Surveyor General, Washington.

[Endorsed] : Deft. Ex. ''E." Filed in the U. S.

District Court, Eastern Dist. of Washington. May
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28, 1908. Wm. H. Hare, Clerk. By Edwd. E.

Cleaver, Deputy.

[Defendant's Exhibit *'F."]

L. & E. R. Div. C. H. R.

A.M.

DEPARTMENT OF THE INTERIOR,
Office of the Secretary,

Washington, August 11, 1903.

Sir: I am directed by the Secretary of the In-

terior to acknowledge the receipt of your letter of the

6th instant, relative to your inability to secure a

Government survey of your described homestead,

upon which you have resided for twelve years, and

asking hovv^ to proceed in order to acquire title to the

land, and to inform you that the same has been re-

ferred to the Commissioner of the General Land

Of^ce for consideration and action.

Very respectfully,

GEO. W. EVANS,
Acting Chief Clerk.

Mr. CHRISTIAN HANSEN,
Easton, Washington.

[Endorsed] : Deft. Ex. ''F." Filed in the U. S.

District Court, Eastern Dist. of Washington. 3Iay

28, 1908. Wm. H. Hare, Clerk. By Edwd. E.

Cleaver, Deputy.
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In tlic District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHEIS. HANSON,
Defendant.

Verdict.

^We, the jury in the above-entitled cause, find for

the defendant nnder the instructions of the Court.

ROBERT GERRY,
Foreman.

[Endorsed] : Verdict. Filed for Record in the U.

S. District Court, Eastern Dist. of Washington.

May 28, 1908. Wm. H. Hare, Clerk. By Edwd. E.

Cleaver, Deputy.

In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STxVTES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.
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Order [Extending Time to Prepare, etc., Bill of Ex-

ceptions].

Now, on tills 2(1 clay of June, 1903, upon the appli-

cation of A. G. Avery, United States Attorney, for

an extension of time to prepare and serve a bill of

exceptions in this cause,

—

It is considered and ordered that said time be and

the same is hereby extended until the 1st day of July,

1908.

EDWAED WHITSON,
Judge.

[Endorsed] : Order. Filed for Eecord June 2,

1908. Wm. I-I. Hare, Clerk. By Edwd. E. Cleaver,

Deput}^

In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

UNITED STATES OF AMEEICA,
Plaintiff,

vs.

CIIEIS. HANSEN,
Defendant.

Entrjr of Judgment.

Comes now the defendant through his attorneys,

H. J. Snively, and moves the Court for judgment

upon the verdict of the jury heretofore rendered in

this case in his favor, which motion was granted

:

Wherefore, it is adjudged and considered that the

defendant go hence, without delay, and this case be
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and the same is dismissed, to all of which the plain-

tiff excepts. An exception is allowed.

EDWARD WHITSON,
Judge.

[Endorsed] : Entry of Judgment. Filed in the

U. S. District Court, Eastern Dist. of Washington.

June 17, 1908. Wm. H. Hare, Clerk. By Edwd. E.

Cleaver, Deputy.

In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

I^To. 36.

UNITED STATES OF AMERICA,
Plaintiff,

YS.

CHRIS. HAXSON,
Defendant.

Stipulation [Extending Time to Prepare, etc., Bill

of Exceptions].

It is herebj^ stipulated and agreed by and between

the parties hereto that the plaintiff shall have until

and including July first, 1908, in which to prepare

and serve a proposed bill of exceptions in the above-

entitled case.

Dated this 2d day of June, A. D. 1908.

A. G. AVERY,
J. B. LINDSLEY,
Attorneys for Plaintiff.

H. J. SNIVELY,
Attornev for Defendant.
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[Endorsed] : Stipulation. Filed for Record June

19th, 1908. ^Y. H. Hare, Clerk. By Edwd. E.

Cleaver, Deput}'.

[Endorsement on Bill of Exceptions.]

United States District Court, Eastern District of

Washington.

UNITED STATES OF AMERICA
vs.

CHRIS. HANSON.

Filed in the U. S. District Court, Eastern Dist. of

Washington. Jim. 30, 1908. W. H. Hare, Clerk.

Testimony.

Bill of ExceiDtions.

[Proposal of Bill of Exceptions.]

In the District Court of the United States, for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Conies nov\' the plaintiff and proposes the follow-

ing Bill of Exceptions in the above-entitled cause.

A. G. AVERY,
United States Attorney.

J. B. LINDSLEY,
Assistant United States Attornev.
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[Acknowledgment of Service of Proposed Bill of

Exceptions.]

I, the undersigned, attorney for the defendant in

the above-entitled action, do hereby acknowledge

personal service on me of the annexed proposed Bill

of Exceptions, in North Yakima, Washington, on

this 27 day of June, A. D. 1908.

H. J. SNIVELY,
Attorney for Defendant.

In tlie United States District Court for the Eastern

District of Washington, Southern Division.

No. 36.

UNITED STxiTES OF AMERICA,
Plaintiff,

vs.

CHEIS. HANSON,
Defendant.

Bill of Exceptions.

Be it remembered, that on the 28th day of May,

1908, the above-entitled action came on regularly for

trial before the Honorable Edward Whitson, Dis-

trict Judge presiding, with a jury, and said trial was

concluded on said last-named date.

APPEARANCES

:

For the United States, A. G. AVERY, United

States Attorney, and J. B. LINDSLET. As-

sistant United States Attorney.

For the Defendant, H. J. SNIVELY, Esquire.

A jury being duly and regularly impaneled and

sworn to try said cause, the following proceedings

were had

:
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[Recital Relative to Stipulation Ooncerning Descrip-

tion of Land in Complaint, etc.]

It was stipulated and agreed by and between the

parties to this action and tlieir respective attorneys

that the description of the land in the complaint and

in the answer be amended so as to read "Lots one,

two, three, four and five, section tv\^elve, township

tvrenty-one north, of range eleven E., W. M."

Mt. Lindsiey made an opening statement to the

jury on behalf of plaintiff.

[Address of Mr. Bnively to the Jury.]

Mr. Snively then addressed the jury as follows:

This is a suit brought by the United States against

Chris. Hanson to recover possession of those lands

in his possession. The defendant, Chris. Hanson,

claims that he entered those lands as a homestead.

Under the homestead lav\^s of the United States he

settled on this land a long time ago. He is a quali-

fied homesteader and he has had this land in his pos-

session for a great many years, as his testimony will

rdiow. The United States is now trying to take it

from him for j)urj)oses of their own, without paying

anything for it. We contend, under the law, that he

is entitled to this land; that the United States, if

they get it, must condemn the right to have it.
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[Testimony of Chris. Hanson.]

CHRIS. HANSON, called on the part of the plain-

tiff and being duly sworn, testified as follows:

Examination in Chief.

(By Mr. LINDSLEY.)

Q. Mr. Hanson, you are the defendant in this

suit? A. lam.

Q. Do you know Mr. R. R. Williamson, attor-

ney for the reclamation service? A. Yes, sir.

Q. You knew him in 1905 ?

A. 1905; yes, sir.

Q. Did you tell Mr. Williamson in 1905, that you

claimed lots one, two, three, four and five, in section

twelve, being the lots described in the complaint?

A. Yes, sir.

Q. And in answer to the request of ^Ir. William-

son, did you refuse to vacate and get off the land ?

A. Yes, sir.

You did refuse at that time?Q.

A.

Q.

A.

Yes, sir.

And have since ?

Well, I refused. I claimed the land so I re-

fused to give it up.

Plaintiff offers in evidence a letter from the De-

partment of Justice, dated Dec. 20, 1906, and ad-

dressed to A. G. Avery, United States Attorney, des-

ignated A. J. B. F79261. Signed M. D. Purdie, Act-

ing AttoiTiey General; also a letter dated Nov. 6,

1906, from the Department of Justice, addressed to

A. G. Avery, United States Attorney, designated A.
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(Testimony of Chris. Hanson.)

J. B. F79261, with the enclosure described in the last

letter, authorizing this suit.

Defendant objects to the reception in evidence of

each of the documents described, for the reason that

the same are incompetent, immaterial and irrelevant.

By the COURT.—I do not doubt the power of the

Department to authorize a suit, and of the Depart-

ment of Justice to direct it, where the United States

is entitled to possession. On that ground I will over-

rule the objection. Defendant excepts.

Letter marked Exhibit ''1."

Plaintiff offers in evidence certified copy of report,

dated October 28, 1902, to the Secretary of the In-

terior; order of the Secretary of the Interior, dated

September 8, 1902 ; letter dated December 27, 1902,

to the register and receiver of the North Yakima

Land Office, making a temporary withdrawal of the

land described in the complaint; a certified copy of

the map filed, with the report of the geological sur-

vey of June 21, 1902.

Defendant objects to the introduction of this ex-

hibit as immaterial and iiTelevant.

Objection overruled. Exception noted.

Exhibit marked Plaintiff's Exhibit '*2."

Plaintiff offers in evidence copy of record of the

withdrawal for reclamation puriDoses the land de-

scribed in the complaint and other lands, on Septem-

ber 13, 1904; and certifio:! copies of the following pa-

pers : Copy of letter of September 8, 1904, from the

Acting Secretary of the Interior; letter of Septem-
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(Testimony of Chris. Hanson.)

ber 3, 1904, from the acting director of the geological

survey ; letter of September 13, 1904, from the Com-

missioner of the General Land Office and the register

and receiver of the local land office in North Yakima,

Washington.

Received Avithout objection.

Marked Plaintiff's Exhibit "3,"

Plaintiff offers in evidence official plat, certified by

E. B. Kingsbury, Surveyor General, State of Wash-

ington, township twenty-one, range eleven E., W. M.,

approved Aug. 16, 1906.

Received without objection.

Marked Plaintiff's Exhibit ''4."

Plaintiff Rests.

It is admitted that there was no surve.y of the land

prior to Aug. 16, 1906, and that this land has not been

opened for entry.

CPIEIS. HANSON recalled in his own behalf and

testified as follows

:

Examination in Chief.

(By Mr. SNIVELY.)
Q. You are the defendant in this case, Mr. Han-

son ? A. Yes, sir.

Q. Are you a citizen of the United States?

A. Yes, sir.

Q. Natural born or naturalized?

A. Naturalized.

Q. I wish you would produce your j^apers?

Witness does so.

I
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(Testimony of Chris. Hanson.)

Defendant offers naturalization papers in evidence.

By Mr. LINDSLEY.—I would like to examine the

witness.

Q. Mr. Hanson, where did you take out .your first

papers ? A. Ellensburg.

Defendant objects to the examination because the

record of the Court is final on that proposition.

By the COURT.—If he has his final papers it

don't make any difference where he took them out.

Exhibit received without any further objection.

Exhibit, Preliminary Declaration of Intention,

marked Defendant's Exhibit "A."

By Mr. LINDSLEY.—I would like to ask the wit-

ness a question or two.

Q. Mr. Hanson, is that your certificate of natural-

ization? A. Yes, sir.

Q. When did you get it?

A. Well, I got it when the date is there.

Q. Well, when did you get it?

A. It was 1905, ain't it, or 1906?

Q. 1906? A. Yes.

Q. You made an application again in 1907, to be

naturalized? A. No, sir.

Q. Are you the same Chris. Hanson who made ap-

plication at Ellensburg, Washington, on March 27,

1907? A. No.

Q. You are not ? A.I am not.

Q. Yriiere were you born?

A. I was born in Denmark.

Q. What town in Denmark?
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A. I was born in the state they called Viley on

the peninsula of Uhland.

Q. Were you ever in Walla Walla County, Wash-

ington? A. Yes, sir.

Q. Did you live in Walla Walla in 1893?

A. No, sir; I never lived there. I lived at Lake

Kichelos seventeen years and have never been away

from the place.

Q. Did you make a declaration of intention at

Walla Walla in 1903? A. No, sir.

Q. Did you make apj)lication to the Superior

Court of Kittitas County, March 27, 1907, to become

a citizen of the United States? A. 1907?

Q. Yes. A. No, sir.

Q. Do you know E. W. S. Ramsey?

A. No, sir.

Q. Do you know Ernest Anderson ?

A. I don't know many people in Ellensbur^. I

know a few, of course, I was there in 1889 but I didn 't

stop there. I didn't live there. I have ii^•ed at

Lake Kichelos for seventeen j^ears.

Q. I asked you if you made application for natu-

ralization in EUensburg?

A. There is where my naturalization i^apers is

issued.

Q. Did you make application to the Superior

Court in EUensburg, Kittitas County, in 1907?

Objected to as incompetent, irrelevant and imma-

terial.

Bv the COURT.—He has said he did not three
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By Mr. LINDSLEY.—It seems to me there is a

discrepancy here and he is so positive about it I

want to identify the petition made in 1907 or call

his attention to it.

By the COURT.—This record cannot be collater-

ally attacked. You cannot go back of the record.

By Mr. LINDSLEY.—We may desire to attack

it. If the clerk issued this certificate without au-

thority it would not be final.

By the COURT.—You may proceed with the ex-

amination.

Q. Did you make application to the Superior

Court of Kittitas County, of Ellensburg, Washing-

ton, on March 27, 1907? A. No, sir.

Q. And the witnesses whom you had there and

who signed your petition there at that time being

E. W. S. Ramsey and Ernest Anderson?

A. No, sir.

Q. You didn't? A. No, sir.

Official certificate marked exhibit "B."

(By Mr. SNIVELY.)

Q. Are you the same Christian Hanson named in

those papers?

A. In those naturalization papers?

Q. Yes

.

A. Yes, sir.

Q. Mr. Llanson, you have stated, in answer to a

question propounded to you by Mr. Lindsley that

you were in possession of lots, one, two, three, four

and five in section twelve, township twenty-one, range

eleven E., W. M. When did you go into possession

of those lands?
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A. I claimed possession since 1900.

Q. State to the jury what you have done upon

those lands?

A. Well, I done as far as I could. I made my
living there. I have also three buildings on the

land with fences.

Q. What kind of land was it? Describe the

land?

A. It was kind of loamy land. You can raise

any kind of vegetables and grass—all kinds of grass

and timothy and clover.

Q. How is it, timber land?

A. It is timber, of course. I have cut timber off

from about ten acres.

Q. You have cleared about ten acres of timber?

A. I have cut the timber off from it.

Q. When did you do that?

A. Oh, I done it in the length of time I have been

living there.

Q. What did you do on this land in 1900?

A. In 1900, well, I lived there and had a piece en-

closed where I had seeded with timoth}^ and clover

and I had a building where I kept chickens, and made

a living outside. I ran a ferry for fifteen years.

Q. You say you made your living outside ; where

did you live? A. I lived on the land.

Q. How much have you lived on the land since

you went on to it ?

A. I lived on it all the time. I have never been

away from it.
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Q. What improvements did you have there in the

way of building in 1900 ?

A. I had four buildings. My first one was a log

cabin ; the second one is a lumber building and then

I had another log cabin for my chickens and then I

had a stable.

Q. Now, what crops did you raise on this land

each year from that time down to the present time ?

A. I didn't raise any crops, only I had it seeded

with timothy and clover which I had fenced in, then

I had a garden space in the same place.

Q. When did you first sow any timothy and

clover ?

A. Oh, that was before 1900.

Q. You were on the land prior to 1900?

A. Yes, sir; I was on there seventeen years.

Q. In 1900, at the time you took out your papers,

what was the amount of clearing on this land ?

A. Well, I had some but I can't say exactly how
much I had cleared at that time ; been clearing ever

since.

Q. About how much did you have at that time ?

A. I had about six acres.

Q. When did you first get the ten acres cleared ?

A. That was after I wanted to prove up on it ; I

had it a lot of clearing first.

Q. AVhen did you first get it cleared?

A. Started from 1900.

Q. But when did you have it done? When did

you clear it the last time?
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A. Oh, I do some little every year.

Q. What is the value of the improvements that

you have on that land?

A. Well, it is all according to how you take it.

Q. How is that?

A. I don't know the value of it, exactly. I

wouldn 't sell it—when you put up the whole business

I wouldn't sell less than a thousand dollars.

Q. With the improvements? A. Yes, sir.

Q. You say you resided there all the time.

A. I never moved off.

Q. Have you ever taken uj) a homestead any other

I)laee? A. No, sir.

Q. Have you any other land anywhere else, or

have 3^ou had since 1900?

A. Never had any land before.

Q. What was 3^our intention with reference to

this land before 1900?

A. My intention was to get this land. It wasn't

surveyed at that time.

Q. What was your intention in the way of getting

title to the land ?

A. My intention was this; to do what was re-

quired by law and apply for the title to it.

Q. Apply for the title how?

A. Through the United States Land Office.

Q. Through what law—the homestead law ?

A. The homestead law.

Q. How long have you had this intention?

A. I had that intention since I first come to the

United States.
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Q. And liow long have you had the intention in

relation to this land ?

A. Well, I had that intention since I settled there,

but there was no show of getting any land by survey

so I let it go at the time.

Q. That is the reason you didn't take out your

papers sooner?

A. That has been my intention since I come to the

United States, to take out my naturalization papers.

Q. This land described as lots one, two, three, four

and five have all been in your possession, then, dur-

ing all that time? A. Yes, sir.

^ Q. And at the present time?

'' A. Yes, sir.

Cross-examination.

(By Mr. LINDSLEY.)

Q. Yv^hen did you first go on that land, Mr. Han-

son? A. That is in 1891.

Q. You ran a ferry across there ?

A. Yes, sir.

Q. You ran a ferry across the lake?

A. Yes, sir.

Q. You had boats to rent? A. Yes, sir.

Q. You had a sort of a roadhouse there where 3^ou

put people up?

A. Yes ; kind of picnic grounds.

Q. You gave accommodations to men who stayed

there at night? A. Yes, sir.

Q. Thej^ couldn't go only about as far as your

place with teams?
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A. Yes, sir ; the count.y road ran by my place.

Q. You accommodated teams there?

A. Yes, sir.

Q. That is what you were doing from 1891. You

were simply keeping a roadhouse there for the ac-

commodation of travelers and keeping boats there

and having a picnic ground?

A. Yes; I done that before 1900.

Q. I say, from 1891? A. Yes; from 1892.

Q. And you built those shacks up there for that

purpose ?

A. Oh, I built them for myself to live in.

Q. Of course; so jow could run a picnic ground

and ferry ?

A. Oh, well, I kept a ferry at the lake for that

matter.

Q. That is not agricultural land, is it ?

A. You can raise all kinds of vegetables.

Q. Don't you know there was three feet of snow

there last week?

A. We had ten feet last winter.

Q. Don't 3'ou knovv^ there was three feet of snow

there last week ?

A. There is no snow where I am living.

Q. Don't you know on the land you are claiming

that there was three feet of snow last week or week

before last? A. No; there was not.

Q. Now, these buildings you talk about having

put up there, you put up in 1891 for the purpose of

accommodating your ferry business and picnics?
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A. I put tliem np for my own accomm-oclation.

Q. And for the accommodation of picnickers and

people crossing tlie lake? A. Oli, yes.

Q. That was a sort of a roadhouse place and place

for 3^011 to live there ?

A. No, sir ; it is not a roadhouse ; but, of course,

there is toll gates there. I don't have nothing to do

with them.

Q. You take picnickers across the river?

A. I take them across the river where the recla-

mation service has a dam.

Q. You charge them for that?

A. Yes, sir; because it was my property I used

for it.

Q. When did you come to this country?

A. Landed in the United States the 10th of Feb-

ruar}^, 1880.

Q. You never w^nt on this land until 1890.

A. '91.

Q. Eleven 3^ears after you landed in this coun-

try? A. Yes.

Q. You never declared your intention to become

a citizen until 1900 ?

A. That's kind of funny. My intention has al-

ways been

—

Q. Answer my question. You never declared

your intention to become a citizen until 1900?

A. No; I never did.

Q. Twenty years after you came to this country?

A. Well, w^hat is the difference ?
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Q. You have been living up there running a road-

house and picnic grounds for ten years or more be-

fore you declared your intentions to become a citi-

zen? A. I didn't have a roadhouse.

Q. You furnished accommodation, didn't you,

for people there ?

A. I helped them out when they couldn't get

nothing else. It is bad to get accommodation there

and people liked to have accommodation.

Q. There was nothing there ; no cultivation there.

You only accommodated people and helped people

to go across the river?

A. There is something there. AYe can raise all

kinds of grass and vegetables.

Q. You never raised anything but a little garden

patch about twenty by thirty feet ?

A. I raised enough so I had enough in the sum-

mer

—

Q. You only raised what you could on a little

garden patch twenty by thirty feet?

A. I had more places.

Q. AnsAver my question. That is all you ever

did plant, isn't it?

A Well, I don't know. I had them planted in

more places.

Q. That is all you ever planted, was a little gar-

den plat of twenty by thirty feet ?

A. Yes; and the reclamation service came and

broke them down for me.

Q. They didn't come until 1904 and '5?
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A. Tlie}^ ordered me out of there.

Q. They didn't order you out until 1905?

A. Yes, sir; before that.

Q. And meantime all the cultivating you had

done up there Avas to plant a little garden patch

twenty h\y thirty feet?

A. How much do you want me to do ?

Q. I ask you did you do it ?

A. Yes ; I done what I could.

Q. A^ou never fenced in the land?

A. Yes : I have.

Q. What did you fence ?

A. I fenced off my buildings, about an acre of

land in it.

Q. Well, you did that when, in 1891?

A. No; I fenced that in later on; about 1900,

maybe a year before.

Q. You didn't build any buildings up there after

1900? A. No, sir.

Q. You didn't make any improvements after

1900?

A. Yes ; I built one building and a stable.

Q. You never made any pretense to claim this

land as a homestead until 1905, did you ?

A. No, sir.

Q. And you ran j^our ferry up there all the time,

did you, from the time you went up there ?

A. Not all the time ; it is only in the summer.

Q. That is the only time people travel up there ?

A. Yes; when the winter comes we don't use it at

all.
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Q. You had boats up there to rent in the summer

time to picnickers? A. Yes.

Q. You accommodate jDCople who come up there

with boats and you charge them for it ?

A. I charge them
;
yes.

Q. Charge them rent for boats? A. Sure.

Q. You never made a pretense at all of claiming

the land until 1905?

A. Ko, sir; I didn't know how the land laid or

how it would come in surveying. They came there

and squatted all around me so I had to claim it.

Q. After you found the reclamation service were

coming in there to do some work you concluded you

would claim the land? A. Yes, sir.

Q. Never before that time ?

A. It was before thej^ came in there.

Q. 1905, wasn't it?

A. I don't know exactly. I done service up there

for five years myself.

Q. You say this is agricultural land?

A. Yes.

Q. How much did you ever plow ?

A. I spade mine.

Q. You never plowed a foot, did you?

A. No, but then I could if I had a team to do it,

of course.

Q. Did you have horses up there ?

A. Once in a while I had a cayuse or horse or

whatever you call it.

Q. You never plowed any ground?
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A. I spaded it.

Q. You spaded up a little patch about twent,y by

thirty feet? A. I don't know how much.

Q. It Avasn't any bigger than that?

A. It might be, I had one patch

—

Q. Would you recognize a picture of your place

up there? A. Yes.

Q. Look at those pictures, Mr. Hanson (showing

witness a num.ber of pictures) ?

A. Well, that might be my first cabin. (Ind.)

There is ni}^ cabin; that is all right (Ind.) ; and this

one is all right (Ind.). This one I don't know.

That might be an older one (Ind.).

Q. What did you do with the wood you cut, up

there ? A. Burned it up.

Q. What do you say those improvements are

Yforth ?

A. Oh, well, I can't say exactly what they are

worth ?

Q. Yfell, what do you say?

A. If I had to build them all new I couldn't do

it less than a thousand dollars.

Q. If 3^ou had to build them all new ?

A. Yes.

Q. How old are they?

A. One of them is about seventeen years old;

pretty near it. And there is one about fourteen

j^ears old. The stable is eight years old; and I got a

root house. The reclamation service destroyed one

of my buildings.
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Q. Now, how much of the time have you lived up

there ? A. All the time.

Q. You said in answer to Mr. Snively's question

that you went out ? A. When ? Went out ?

Q. Did 5^ou live up there every day in the year?

A. All the time except when I had to come down

here.

Q. When did you come down here ?

A. I went down here about ten days ago.

Q. Was that the first time you have ever been

out from up there ?

A. Oh, no, I have been out sometimes a couple of

days, three days or four days.

Q. Wasn't anything doing in the winter time,

was there?

A. I have been there every winter.

Q. There Avasn't anything doing in the winter

time ? A. Lots of it.

Q. What was it?

A. Shoveling snow off of the buildings.

Q. To keep the buildings from caving in?

A. Yes, sir.

Q. Did you go out to work at all ?

A. No; I didn't go out to work.

Q. You made a pretty good thing off from the

ferry ?

A. Oh, I just made my living. I didn't make a

good thing; I just made my living.

Q. That is all you done ?

A. Yes; just made my living; that is all I have

done.
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Redirect Examination.

(By Mr. SNIVELY.)

Q. What do you mean by sajdng you only claimed

this land as a homestead since 1905 ?

Objected to as he has answered the question.

Objection overruled.

A. I didn't say so.

Q. Do you understand the question put to you by

counsel ? A. N"o, sir ; only from 1900.

Q. I wish you would describe this land as to

w^hether it is rocky or not?

A. Well, it is ; in little parts of it, that is rocky

;

else it is, some of it, black soil and loam, and some

places a little gravelly, but black dirt in it. Things

would grow in it.

Q. I wish you would look at this letter (Ind.).

Did you receive this letter from anybody?

A. Yes sir; I received that letter from Kings-

bury, the surveyor general.

Letter offered in evidence.

Objected to as incompetent, irrelevant and imma-

terial and not redirect examination.

(By Mr. SNIVELY.)

Q. It is offered for the purpose of showing his

intention in relation to this land.

By the COURT.—I don't think the letter shows on

its face enough to entitle it to admission at this time.

Q. Did you do anything toward trying to get this

land surveyed? A. Yes, sir.

Q. What did you do?
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A. I wrote to the Secretar}^ of the Interior.

Q. When did you commence to try to get it sur-

veyed ?

A. Well, I believe that was in 1902, we com-

menced trying to get it surveyed by sending th6 first

petition in 1900 in the fall.

Q. That Avas the petition to get it surveyed?

A. Yes, sir.

Q. Now, the letter that I just showed you, was

that in relation to anything you had written to any-

body?

A. That is after one survey was made. It didn't

take me in, so I wrote Mr. Kingsbury about it and

he advised me to send in another petition to get the

land surveyed, so I got my land surveyed. That is,

after the application in 1900 they made a survey of

a half township.

O. What was this letter that I just showed you?

A. That is from ]Mr. Kingsbury, the surveyor

general, of Olympia.

Q. Was that in answer to any letter you have

Avritten ?

A. That was in answer—he sent me an applica-

tion to fill out.

Letter offered in evidence.

Objected to as incompetent, irrelevant and imma-

terial.

Objection overruled.

Letter marked exhibit "C."
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CORNELIUS K. VANDERBILT, called on the

part of the defendant and being duly sworn, testified

as follows:

Examination in Chief.

(By Mr. SNIVELY.)

Q. What is your full name?

A. Cornelius K. Vanderbilt.

Q. Where do you reside? A. Ellensburg.

Q. Do you know the defendant in this ease, Mr.

Hanson ?

A. Yes, sir ; I have known him since June, 1889.

Q. Have you a knowledge of where he has lived

since 1900?

A. Practically a full knowledge of the facts

where he lived.

Q. AVhere has he lived?

(By Mr. SNIVELY.)

Q. You say you have knowledge?

A. Part of the time I lived at Ellensburg, but up

until 1899—the first time I visited the lake in 1899.

Previous to that having been acquainted with him I

knew the lake by the testimony of my acquaintances

passing back and forth over the stage road. I knew

Mr. Hanson lived up the. lake.

(By Mr SNIVELY.)

Q. You have knowledge since 1899 ?

A. 1889. Mr. Hanson worked for me in 1889.

Q. AVhere has he lived ? A. At the Lake.

Q. When you went out to the Lake—von know
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Q. Where has he lived in relation to the land in

controvers}^ in this case?

A. On the land right at the ferr3\

Q. How much have you been there ?

A. I didn't pass through there until 1898. I

passed through there with a band of horses. I

passed through in the spring and met Mr. Hanson;

he ferried my horses and in the fall I came back

again, in November. I have a pretty vivid recollec-

tion. I was caught in a snowstorm there and if Mr.

Hanson hadn't lived there, I would probabh^ have

been there yet.

Q. What kind of improvements—how much have

you been there ?

A. In the winter of 1906 I was there three months

employed by the Government,

Q. I wish you would state about his improve-

ments?

A. There are at the present time about eight or

ten blocks cleared off, the timber removed and it was

sowed to timothy and clover and a small garden and

fencing on both sides of the plot, log cabin, stable,

cellar and a ferry.

Q. Are you acquainted with the lands in that

country? A. Yes, sir.

Q. What do you say as* to this land ? WTiat kind

of land is it?

A. The lands adjoining the lake are suitable for

hay laud and raising vegetables. It is self-evident.

You can see it.
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Q. It is agricultural land ?

A. Yes ; it is in part. There is rocky ledges run-

ning through the land.

Q. What proportion of the land do you say is

good agricultural land?

A. I would estimate it about one-fourth good

agricultural land. Facing the lake there is prob-

ably thirty acres of very good soil. There is a

rock ledge the south side of it, and the opposite side

of the river there is a portion of fairly good sail, and

yet the rocky ledge extends through that also.

Q. Do you know of his raising crops there ?

A. Only timothy and clover around the house.

It isn't probably eight acres, and the garden.

Q. How does that produce ?

A. I have seen vegetables there.

Q. What kinds have you seen there 1

A. I recall seeing beets of good size and potatoes

of fair size and I have seen parsnips—and I can't

recall any other vegetables, particularly.

Q. What would you say the improvements were

worth ?

A. Well, including the ferry and all I would es-

timate them

—

Q. Excluding the ferry?

A. Excluding the ferry?

Q. Yes?

A. Twelve hundred dollars, I should judge would

be the cost of the labor.
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Cross-examination.

Q. Now, the principal business and the only busi-

ness Hanson has had up there has been ferrying

across the river up there at the foot of the lake ?

A. And the fishing.

Q. You speak of a garden patch. Did you see

the garden patch? A. Yes, sir.

Q. About twenty by thirty feet, wasn't it?

A. Well, it wasn't very large.

Q. What was the first time that you were up

there ?

A. In 1898 ; I passed through there in the spring

of 1898.

Q. That was the first time?

A. That w^as the first time.

Q. All the buildings are there yet that was there

then?

A. Oh, no. There are lots of buildings there

now. I should judge ten buildings.

Q. Is that what you base your estimate of twelve

hundred dollars on?

A. No, sir; I speak of the buildings on the

ground now, the buildings of j\Iilwaukee and the

Reclamation Service.

Q. I am asking you about the Hanson buildings.

How many, please ?

A. It was four, to my recollection.

Q. They were the same buildings that are there,

when you were up there ? A. Yes, sir.

Q. As a matter of fact, there was only three?
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A. There vvT.s a stable, a log chicken-house, a

place where he lived, a building constructed by lum-

ber, sixteen b}^ twenty-four, as near as I can recall.

Q. Yv^ould you recognize a picture of thos build-

ings? A. I think I would.

Q. Look at that picture (Ind. Plaintiff's Ex-

hibit 7.)

A. Here is three and the one destroyed b}^ the

reclamation service isn't here.

Q. Y/hich one was that?

A. The chicken-house right directly east of the

lumber l}uilding.

Q. Do you identify that chicken-house in that

picture? (Ind. another picture. Plaintiff's Exhibit

8.) A. No.

Q. It isn't there? A. Not there.

Q. They are all there but the chicken-house.

A. They are all there but the log building that

has been destroyed.

Q. What sort of a building was that destroj^ed.

A. I should judge sixteen by eighteen.

Q. That building sixteen b.y eighteen was used as

a chicken-house ? A. Yes, sir.

Q. That is what you testified to being worth

twelve hundred dollars.

A. The labor of clearing

—

Q. Answer my question?

A. No; I wouldn't estimate those buildings at

twelve hundred dollars.

Q. That is what you testified to here?

A. The amount of labor.
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Q. You were asked what the improvements were

worth ?

A. Well, the cleared land is an improvement.

Q. What did you say the buildings are worth

;

these three buildings and that one that was de-

stroyed ?

A. The original costs, probably, to bring the

lumber in there, hauling it twenty miles and the

labor of constructing it would probably be about

seven or eight hundred dollars.

Q. Could you estimate the number of feet of

lumber in those buildings? A. I could, yes.

Q. What do you say about it?

A. That frame building.

Q. Those three buildings you say was frame?

A. There was only one frame building or build-

ing constructed of lumber; that is this one here,

(indicating). That, I should think, had six thou-

sand feet in it ; it is double lumber. It is all double,

roof and all. Just as much again lumber as an

ordinary building.

Q. Those buildings are worth you say, how

much ?

A. The original cost of labor— the only way you

can get at that is the cost of the labor, log buildings

and the condition they are in; I should judge eight

hundred dollars.

Q. You allow four hundred dollars for clearing

in your estimate of the value of the improvements

there? A. Yes; there was fencing.

Q. How much fencing is there ?
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A. He had a temporary fence built in the woods
not visible from the road to retain stock in there.

Q. There was no cultivation of any kind there

except this garden patch was there ?

A. That is all.

Q. Never had been ?

A. Not to my knowledge.

Q. Except a little grass seed thrown on the

ground? A. Yes, sir.

Q. Look at that picture (Ind. Plaintiff's Ex-

hibit 5.) Is that a picture of a portion of that land

that was said to be cleared and sown in timothy and

clover ?

A. That is a burn ; the timber had been fired over

and burnt oif

.

Q. That is about the way he cleared it, wasn't if?

A. Well, I don't know that he fired this timber

at all.

Q. That is what you call a clearing?

A. The clearing extends along the Lake; that is

the side toward the house.

Q. Is there timoth}^ and clover there?

A. Yes, sir ; what the amount of clearing is up the

Lake, that don't include the house clearing.

Q. There is nothing under cultivation there ex-

cept twenty b}^ thirty feet in the garden?

A. Very small cultivation.

Q. A little grass seed thrown on the ground?

A. Yes, sir.

Q. Mr. Hanson's business ever since he has been

up there has been running the ferry?
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A. Yes, sir.

Q. Running bocats across the river?

A. Yes, sir.

Q. Furnishing boats for picnickers going over

in the summer time ? A. Yes, sir.

Q. Accommodating jDcople traveling that way

with places to sleep and care for the horses?

A. Yes, sir.

Q. All in connection with this boating business

and ferry business on the lake? A. Yes, sir.

Redirect Examination.

(By Mr. SNIVELY.)
Q. Did you say a little grass seed has been sown ;.

what do you m.ean by that?

A. Grass seed was sown all over the cleared land

extending down to the face of the lake.

Q. What sort of a stand did he have ?

A. It was fairly good. There was so much

stock passing and repassing—he used it for retain-

ing stock there and it didn't make any great growth.

Q. What kind of grass was it?

A. Timothy and clover.

[Testimony of Leslie A. Reinovsky.]

LESLIE A. REINOVSKY, called on the part of

the defendant and being duly sworn, testified as fol-

lows.

Examination in Chief.

(By Mr. SNIVELY.)

Q. What is 3^our full name?

A. Leslie A. Reinovsky.
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Q. Are j^ou acquainted with the defendant Chris.

Hanson? A. Yes, sir.

Q. How long have you known him?

A. I have known him since 1898.

Q. Do you know where he resides?

A. He resides at Lake Kichelos.

Q. Where does he reside in reference to the land

in controversy here?

A. He resides at the lower end of the Lake on

section twelve.

Q. What township and range ?

A. Township twent3"-one, range eleven east.

Q. Do you know what part of the land he had

in possession there? A. AYhat part?

Q. Yes : what the description is.

A. Why, according to the survey description it

is lot one, two, three, four and five.

Q. Section twelve, what township and range?

A. Town, twenty-one, range eleven east.

Q. How long have you known him to be in pos-

session of the land ?

A. Since that time I was up there, 1898.

Q. Since when?

A. Since I have been in that country, 1898.

Q. Was he in possession of the land when you

first saw him? A. Yes, sir.

Q. I wisli you would state to the jury wliat you

know of his possession since the time he. first went

there—what he has done on the land ?

A. Since the time I went there, I went up to

take a tri]) up to the lake for camping parties. I
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remained up there about two or three weeks, camped

out with my brother and sister at the time. This

was in the latter part of May or, June when I was

up in that country. So Mr. Hanson he had a stable

and some buildings and he had a fine, substantial

fence. He had, I presume, about two acres fenced

in; about an acre in front; there was a little more

back of the house but nothing ran across over the

lake. He had kept stock, and he had, I presume,

about an acre and a half in timothy and had it

enclosed all around his building. He also had a

little garden and the year after that he had a patch

of potatoes where he had this clover previous,

he had a patch of potatoes ; I presume about the size

of a lot that season; then he reseeded it again to

timothy and clover; also a pretty fair sized garden

patch—vegetables, carrots, turnips, rutabagas, cel-

ery and w^hat he used for his own use; he being a

single man he didn't require very much in that line.

Q. How long have you known that land since

you first went there ?

A. I have known it since the time I was there,

nearl}^ every yeav up until 1902; from that time I

have been living up there within half a mile of his

place. I have taken up a homestead myself there.

Q. 1902?

A. Yes; in the fall although I was in there dur-

ing the spring of 1902.

Q. I wish you would state where he has lived to

your personal knowledge since that time you went

up there?
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A. He has lived, what is called on the map, on

lots one and two.

Q. And do you know of any claim he made, or

declaration he made ?

A. Yes, sir ; he has always spoken to me about it

and explained to me the first year I was up there

—

0]}jected to as incompetent, irrelevant and im-

material.

Objection overruled.

A. He was telling me about him trying to get the

government to surve}^ the land, and then in about

1900 he told me he has sent in a petition alread}'

with several parties there, but seems to me they

didn't grant the petition.

Plaintiff moves to strike out all the witness testi-

fied to as what he was told.

Motion granted except the testimony as to how

he claimed the land.

Q. How did he claim the land ?

A. He claimed it by improving it.

Q. Under what laws?

Objected to as incompetent, irrelevant and im-

material.

Objection overruled.

A. I don't quite understand?

Q
A
Q
A
Q
A

Under what law? Hoav was he claiming it?

Under the homestead law?

United States homestead law?

Yes, sir.

When did he first make that declaration ?

1900.
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Q. Have you heard it since?

A. He told me there was a vacant place there

—

Objected to and moved to strike out what was

told him.

Motion granted.

Q. You know he claimed it since that?

A. Yes, sir. .

Q. How long has he claimed it since?

Objected to as repetition.

Objection overruled.

A. Ever since 1900.

Q. What kind of land is this land?

A. It is pretty nice level land, except a few

places along the river but there is a few ridges, but

the land is fairly level. It is good black loam;

right near the lake it is sandy loam; southwest and

back part of it is real black loam, som-e places five

and six feet deep, real good land, something the

same as what we have on the other side of the

mountains, lieavy soil.

Q. What do you say about its being agricultural

land?

A. Why it will raise nearly everything—timothy

and clover and vegetables.

Q. Is the groimd such that you can raise t]io?o

things? A. Yes. sir.

Q. Have you seen them raised there?

A. Yes, si]-.

Q. How does timothy grow upon tliis land ?

A. Grows first-rate; there has lieen som.e cut
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Q. What would this land of his raise per acre?

A. If it was farmed right it would raise the sam.e

amount
;
perhaps better.

Q. What cultivation has he and improvements

has he made on the land since 1900, to your knowl-

edge

A. Yv^ell, since 1900 he has built another barn or

stable, about eighteen by twenty, I presume, the size

of it, and he would also put in his garden and he

cleared it further back. He cut timber but hasn't

had it in cultivation; just seeded grass over it.

Q. Now, I wish you would state what the expense

of clearing that land was ?

A. I couldn't be positive to that.

Q. About what would be the expense?

Objected to unless he knows.

Objection sustained.

Q. Have you had any experience in clearing land

in this country? A. Yes, sir.

Q. From that experience I wish you would state

what the reasonable cost would be?

A. Some portions wouldn't costs as much, others

more ; all the way from two hundred to six hundred

dollars per acre to clear it.

Q. How is the ground covered?

A. It is covered Avith brush and timber in ])laces

more or less heavy. In some places it isn't as heaA-y

as others.

Q. Now, how nnich land has he had in crops?

What crop-s has he grown?
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A. Why, he has had about an acre and a half in

timothy and clover and he has had some in potatoes.

Q. Has that been increased?

A. No, sir; not since the last three years, hasn't

been increased.

Q. How much has he got in timothy and clover?

A. About an acre and a half. He hasn't any at

present; it has been ruined.

Q. How much inclosed ground?

A. Ten or twelve acres.

Q. Has grass been sown on the whole ten or

twelve acres? A. Yes.

Q. HoAv has grass grown on it?

A. It grows well but there has been so much

stock on it, it is tramped all out. There was first

good crops there.

Q. Is there an acre and a half cut for hay?

A. I don't understand.

Q. Do you know of any hay being cut there?

A. Yes, sir; I cut some myself for horses at the

time.

Q. How did it yield?

A. Yielded about that high (Ind.), timothy and

clover, real fine.

Cross-examination.

(By Mr. LINDSLEY.)

Q. You say Hanson made his home on lots one

and two? A. Yes, sir.

Q. From the time you have been up there?

A. Yes, sir.

Q. Certain about that? A. Yes, sir.
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Q. Just as positive about that as you are of any-

thing else you have testified to?

A. Yes, sir; that is where he resided.

Q. You are just as positive about that as about

anything else you have testified to?

A. That he lives on lots one and two?

Q. Yes

.

A. Yes, sir.

Q. Don't you know all his buildings are on lot

three south of the river?

A. South of the river
;
yes, sir.

Q. Don't you know all of his buildings are there ?

A. I don't know exactly, but that is what I

imagine the lots would be.

Q. What did you testify to it for, if you don't

know ?

A. That is what I thought they would be.

Q. Where does he live ?

A. Right south of the river.

Q. Where does he live on this land, what is the

description ?

A. On the northeast quarter.

Q. You testified, in the first place, about the de-

scrij^tion of the land he lived on ; now, where does he

live?

A. I had a glance at those lots; I don't recollect

wliat the government

—

Q. As a matter of fact, you don't know anything

about the description of that land up there?

A. I know the lay of the laud
;
yes, sir.
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Q. You testified on direct examination to the de-

scription of the land; do you know anything about

it at all?

A. Well, that is what I presume it is. I have seen

it ; I am not quite positive.

Q. You don't know anything about the descrip-

tion of the land, do you ?

A. Not in particular ; no, sir.

Q. You say that Hanson has had an acre and a

half in timothy and clover?

A. Yes, sir, about.

Q. And that is all he has ever had in timothy and

clover ?

A. He has had more than that in timothy and

clover but not under enclosure.

Q. Plow much more has he had?

A. About six or eight acres.

Q. Just where the timber has been burned over,

a little tract here and there, some trees cut out and a

little seed scattered on the ground.

A. Many places it has been cleared of stumps.

Q. He never stuck a plow in the ground up there ?

A. Not to my knowledge.

Q. In seventeen or eighteen years he never stuck

a plow in the ground up there?

A. Never had means to put in a plow.

Q. How do you know that he never had means?
A. He didn't have any horses.

Q. Do you say he didn't have horses?

A. Not teams. He has had often a horse or so.
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Q. How do you know Hanson hasn't had any

means ?

A. Because he didn't keep a team to put in a plow.

Q. Do you say because he didn't keep a team he

didn 't have any means ?

A. Perhaps he had means. He didn't have

means to bring teams up there. It is hard to get

teams to do plowing.

Q. You had your team up there ?

A. I was up there in 1900.

Q. You have your team? A. Yes.

Q. Planson could have taken a team in there as

w^ell as you could? A. If he paid for it.

Q. He had a good business ; that is the ferry in the

summer time ?

A. No, sir ; not in the sunmier time.

Q. When did he? A. Spring and fall.

Q. That is all of Hanson's business up there, run-

ning a ferry and renting row boats to campers ?

A. No, sir.

Q. What as his business ?

A. Holding a homestead.

Q. Did he farm it any? A. Yes, sir.

Q. How much garden did he put in?

A. Forty by fifty in garden and often a patch of

potatoes.

Q. Plow big a patch of potatoes ?

A. About the size of a lot.

Q. What do you mean by that ?

A. About fifty by a hundred and fifty.
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Q. A garden patch twenty by thirty or forty by

fifty, that is the biggest amount you can make it?

A. Might be larger or smaller; that is what I

guess it; I haven't measured it.

Q. Do you say his business u}) there wasn't run-

ning a ferry ? A. On that land

?

Q. lie had a ferry there, didn't he?

A. Yes, sir.

Q. Had a ferry there from '90 or '91?

A. f don't know when he had a ferry. He had a

ferry when I was up there.

Q. You went there in 1898? A. Yes.

q. He had a ferry then? A. Yes.

Q. And rowboats? A. Yes.

il. You went up there to camp?

A. Yes, sir.

''>. "Rented a boat from Hanson?

A. Several times.

Q. That is the real bus:inf;ss Hanson v/as doing

there?

A. He was making liis living at that.

Q. He was making his living renting boats I.)

campers and ferrying across the river?

A. That in addition

—

Q
A

Q
A

Answer my question ; wasn't that hi*' busino^s ?

Yes; jiart of his business.

Wliat was the rest of his business?

He has had several other business since then?

What are they?
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A. Working for the United States Reclamation

Service and other officials.

Q. What else?

A. Been tramping and fishing at times and often

at times he hauled provisions up to the head of the

lake for the miners.

Q. In his boat ? A. Yes, sir.

Q. That is all, isn't it?

A. All I can recollect.

Q. Xow, that is a sample of the clearing up there,

isn't it (showing witness photograph—Plaintiff's

Exhibit 5) ?

A. Xo, sir ; that is just the top of the ridge ; that

is a part of it.

Q. A part of the clearing you testified to I

A. On top of the hill.

Q. That is a part of the clearing ?

A. Just a very small part of it.

Q. That is on part of the clearing you testified to

(showing witness photograph—Plaintiff's Exhibit

6)?

A. This is the lower part down here. That

(Ind.) is on the top. I don't recollect that (Ind.)

That is on the other side of the river (Ind.).

Q. That is the part you have testified about

(Ind.) ? That is water there (Ind.) and sand at

the edge of the laket

A. The clearing is over here. (Ind.).

Q. Yes, part of it, and this is part of the clear-

ing including the six or eight acres you testified to

up there?
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A. This is just the back part of it.

Q. I say that is part of it?

A. Yes, sir; the main part of it isn't there, just

the back part of the steep hill.

Two pictures offered in evidence and marked

Plaintiff's Exhibit "5" and "6."

Q. I will show you some more pictures, Mr. Rein-

ovsky; tell us where that clearing is that you are

talking about.

A. Yes, sir; and that is all scattered with chips

now. It was in good condition before but it is ruined

now. It was in fair condition at one time, three

years ago; but since that it isn't a clearing site.

There is chips and logs scattered all over there. They

were made there by the reclamation service.

Pictures offered in evidence marked "7," "8,"

'^9" and "10."

Q. What is that a picture of (showing witness

picture—Plaintiff 's Exhibit 7) ?

A. A picture of Mr. Hanson's building. There

was one right here but that has been burnt down

two years ago.

Q. That chicken-house was burned?

A. Yes, sir.

Q. The other buildings are shown in that pic-

ture?

A. It was a barn first, but Mr. Hanson had

chickens later. He had horses there in the fall, then

lie turned it into a chicken coop later.

Q. This picture (Ind. Plaintiff's Exhibit 8),

shows the buildings except the chicken coop?
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A. It shows two buildings.

Q. Does this picture show them (Indicating

—

Plaintiff's Exhibit 9)?

A. Yes; there is a stable there and one of Mr.

Planson's houses, the one he lived in during the win-

ter time is further back. This shows how the fence

has been ruined by the Reclamation Department.

They trespassed in there and ruined the fence.

Q. Who did?

A. The reclamation service people.

Q. Have you any quarrel with the reclamation

service? A. No, sir.

Q. Not at all? A. Not just now.

Q. Have you had ?

A. No, sir; I have had no quarrel whatever.

Q. Do you anticipate having any?

A. I had some correspondence; yes, sir.

Q. Do you anticipate having trouble with the

reclamation service? A. Yes, sir.

All the pictures are offered in evidence.

Received without objection.

Q. There was as much as three feet of snow up

there on the ground occupied by Hanson, last week ?

A. Not where this clearing is.

Q. Not where the buildings are?

A. No, sir.

Q. On some i3ortions of that ground there was

three feet of snow two weeks ago?

A. Back in the timber; yes, sir.
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Q. Do you recognize that picture (showing wit-

ness picture—Plaintiff's Exhibit 10), as part of

the ground that you say Hanson occupies?

A. That is taken about a quarter of a mile away

from Mr. Hanson's out in the brush.

Q. On part of the land you say he occupies?

A. Part that he claims
;
yes.

Q. That is about the condition up there week

before last, isn't it?

A. No ; about two w^eeks ago.

Picture offered in evidence.

Q. You say Hanson had horses up there?

A. Once in a while. He had one in 1902 and one

in 1904.

Q. How far do you live from Mr. Hanson's place ?

A. About half a mile.

Q. When did you go in there ?

A. The fall of 1902.

Q. Plave you done any plowing on your place ?

A. No, sir; I hadn't cleared enough at that time.

Q. Have you done any plowing jefi

A. I haven't done any improvements for the

last two years.

Q. How long have you been on the land ?

A. Six years.

Q. Have you made any improvements at all

there? A. Yes, sir.

Q. Are you squatting there?

A. I am at present. I have been deprived of

making improvements.
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Q. Who deprived you ? A. Mr. "Wilkinson.

Q. You don't feel very friendly to the reclama-

tion service? A. Not from that source.

Q. From any source at all?

A. I don 't know.

Q. All the time Hanson has been up there the

only improvements he has made is what is shown

here ? A. Except one barn.

Q. They were all there when you went there ?

A. He has put up one since then.

Q. They were all used in connection with this

ferry and boat business ever}^ summer and fall?

A. They were used for his own purposes
;
yes, sir.

Q. That was the purpose, wasn 't it ?

A. Yes, sir.

Q. And the only cultivating he has done in the

seventeen years he has been up there is to dig up a

potato patch about forty by sixty feet, as you say ?

A. Yes, sir.

Q. And throw seed on the ground?

A. Yes. Did you say a potato patch ?

Q. Well, a garden patch? A. Yes, sir.

Q. Scratched the ground on top and scattered

seed over it ?

A. Dug up the ground and sowed it.

Q. If Mr. Hanson himself says he hasn't, what do

you say ? A. He has portions of it.

Q. How much did he put in potatoes ?

A. Forty by a hundred and lifty.

Q. That is all he has ever done ?
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A. Yes; to my knowledge.

Redirect Examination.

(By Mr. SNIVELY.)

Q. You said that jo\x didn't jDarticularly know

about the description of these lots claimed by the

defendant here ; what do you mean by that ?

A. I know the lay of the land. I know" every

foot of the land, know the lots and everything. I

don't know the numbers. Maybe I know" the num-

bers but I didn't notice exactly w-here his buildings

were. I can notice it by looking at the map. It

would show just w^here his buildings are.

Q. I w"i:'ii you would look at the map and tell

me just where the buildings are.

A. Right up here are where the buildings are

on this side of the river (Ind.). I thought it was

three.

Q. That w-ould be lot three?

A. Yes, sir; the north end of lot three.

Q. What w-ould be the value of these improve-

ments, Mr. Hanson?

Objected to as not redirect examination.

By the COURT.—I will allow the witness to be re-

called.

Q. What would be the value of the improvements

made hy Mr. Hanson on this land ?

Objected to as witness is not qualified to testify.

Objection sustained.

Q. Have you a knowledge of the value of the

improvements on land in that vicinity?
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A. I know what improvements lie lias.

Q. Do you know the value of them? Do you
know the cost of putting in the improvements?

A. At the time Mr. Hanson has been making im-

provements, or previous or how ?

Q. Answer if you know.

A. Yes, sir; I do.

Q. What would be the value of those improve-

ments ?

A. If they had to be built there again—that is

his improvements that he has got there ?

Q. What he put on the land?

Objected to unless the witness states what improve-

ments he has there.

By the COURT.—He has already stated and the

objection is overruled.

A. Somewhere near eight hundred dollars, I be-

lieve, everything.

Q. Do you include the clearing of the land ?

A. Yes, sir.

[Testimony of Judson Conklin.]

JUDSON CONKLIN, called on the part of the

defendant and being duly sworn, testified as follows

:

Examination in Chief.

(By Mr. SNIVELY.)

Q. What is your full name?

A. Judson Conklin.

Q. Are you acquainted with the defendant, Han-
son? A. Yes, sir.
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Q. Do you know where he resides?

A. Resides at Lake Kichelos.

Q. Are j^ou acquainted with the land in contro-

versy being lots one, two, three, four, and five, sec-

tion twelve, township twenty-one north of range

eleven, E. W. M. ?

A. I never saw a map of it ; I worked on the sur-

vey.

Q. You know what the land is, do you ?

A. Yes, sir.

Q. How long have you known that land ?

A. Since May 18, 1902.

Q. Since that time? Do you live in that vicin-

ity? A. Yes, sir.

Q. How near the land do you live?

A. Tv/o miles.

Q. Have you lived there since that time ?

A. Yes, sir.

Q. Now, I wish you would state—you have per-

sonal knowledge of where Mr. Hanson has resided

and msike his home since that time—since 1902 ?

A. He has made his home right there on the land

all the time—on this same land.

Q. On what land ? This land in controversy ?

A. Yes, sir.

Q. How do you know that?

A. I had occasion to know it. I have been up

there a number of times. He has been to my place

a number of times. I know he has no other home.

Q. You have a homestead there?
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A. Yes, sir.

Q. I wish you would explain what character of

land this land in controversy is?

A. It is good agricultural land, most of it. The

poorest of it would be good grazing land with the

timber rem-oved and seeded to grass—good crop land

and grazing land.

Q. If the timber was removed all would be useful

for agriculture purposes? A. Yes, sir,

Q. What improvements did he have on this land

when you first saw it and what has he done on the

land since—how has he farmed it?

A. He has had a small garden each year and built

a barn in 1903 and remodeled some fence—built it

over.

Q. How much fence did he have on the land?

A. I couldn't say; must have enclosed something

like an acre and a half or two acres.

Q. What kind of fence was it?

A. Two posts put in the ground and blocks in

between and heavy poles.

Q. What else has he done on the land since you

have known him?

A. Well, he has raised a small garden and seeded.

Q. How much land has he cleared or in the pro-

cess of clearing ?

A. There is quite a piece of ground cleared there.

It was cleared before I went there, the greater por-

tion of it.

Q. How much land has he cleared since he was

there on that land, all together?
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A. I couldn't say; I haven't known him all the

time he has been there.

Q. How much has he cleared on the place ?

A. Perhaps eight or ten acres.

Q. What is that land covered with and what is

the w^ork necessary in order to clear it ?

A. Some of it is heavy timber, some isn't. That

particular spot I am unable to say how hard it would

be to clear it.

Q. How well is it cleared ?

A. There are a few large trees left and some

stumps left. There has been grass sown there.

Q. What crops will grow on this land?

A. All kinds of garden stuff, anything of that de-

scription.

Q. Can profitable crops be raised on it ?

A. Yes, sir.

Q. What do you say to it as hay land?

A. A number one.

Q. What kind of hay?

A. Timothy and clover.

Q. How much timothy and clover will it yield to

the acre ?

A. I am unable to say. I have grown timothy

at my place six feet tall. I am unable to say how

much per acre it would yield.

Q. This is the same land as is on your place?

A. Yes, sir.

Q. What would you say the value of his improve-

ments were ?
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A. All the improvements, clearing and all ?

Q. Yes ; and house and barns ?

A. Twelve or fourteen hundred dollars, I should

think ; in that neighborhood.

Q. Do you know of Mr. Hanson's making any

claim or declaration as to this land in any way ?

A. Sir'?

Q. Do .you know of Mr. Hanson's making state-

ment as to how he intended to obtain title ?

A. As a homestead.

Q. When did you know of his making a declara-

tion ? A. The first time I was at his place.

Q. When was that? A. May 18, 1902.

Q. Do you know of any other statements or dec-

larations by him since that time ?

A. Well, he always claimed that as his home or

homestead, under the homestead law.

Q. Now, there are som.e pictures here I want you

to look at. I hand you Plaintiff's Exhibit No. "8";

I notice there that there are some chips and one thing

and another on that land? A. Yes.

Q. Do you know how they came on the land

there ?

A. Yes, sir ; the}'' came there when thej^ hewed the

timber for putting in that dam :

Q. When who hewed the timber?

A. The reclamation service.

Q. How was that land before these chips were

there ?

A. It was sown nicely in timothy and clover.
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Q. Now, I hand you Plaintiff's Exhibit ''5."

What would }^ou say as to that being the fair ap-

pearance of the clearing on that land? Is that the

land you had reference to when you said there was

eight or ten acres cleared ?

A. No, sir. It is on the same land but it is not

included in the clearing.

Q. That is not included in the clearing that you

refer to? A. No, sir.

Cross-examination.

(By Mr. LINBSLEY.)
Q. You say he had a stable up there ?

A. Yes, sir.

Q. What did he do with the stable ?

A. He had it up there for his own use, I suppose.

Q. Do you know anything about it ?

A. I saw him building it, in fact, helped him a

little.

Q. What did he use it for?

A . Hew do I know.

Q. How do you know about anything that you

have testified to here?

A. I know what I have testified to.

Q. What do you know about the stable ?

A. He had it up there using it—had a horse ir.

there.

Q. Put horses in there for people who traveled

through there? A. I suppose so.

Q. Do you know?

A. I wasn't there all the time.
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Q. Have you been there all the time you have

been testifying to?

A. Quite a number of times.

Q. Do you know what use he made of the stable ?

A. Different uses.

Q. What use did he make of it ?

A. He had a little carpenter-shop in it at one

time.

Q. What else?

A. He had horses in it at different times.

Q. Whose horses?

A. His ovv^ and sometimes other horses.

Q. Hanson runs the ferry up there, don't he?

A. Pie does.

Q. He has been right up until very recently, ever

since he has been in the country.

A. Up until the last year, I believe, ever since I

knew him.

Q. You know as nmch about his ferry business

as you do about anything else ? A. Yes, sir.

Q. He has been running a ferry business?

A. Yes, sir.

Q. Up until last 3^ear? A. Yes, sir.

Q. That is what he has been doing, running a

ferry and camping ground up there; isn't that a

fact?

A. That is what he has done part of the time.

Q. That is what he has been doing all the time

when the season was o]"<cn.

A. I think so since I have known him.
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Q. That is all he has done ?

A. He has trapped some during the winter and

fishing and taking stuff up to the miners on the lake.

Q. The only cultivation he has done on the land

is a little garden patch fortj^ by fifty feet?

A. Something like that.

Q. It may have been as big as that?

A. I couldn't say, I never measured.

Q. The onl}^ other thing except a little garden

patch is, he has thrown a little grass on the ground

and let it go ? A. Yes, sir.

Redirect Examination.

(By Mr. SNIVELY.)
Q. Hasn't he cleared this land?

A. There was land cleared ; that was after I knew

him.

Q. That is, land was cleared and has been cleared

on the place? A. Yes, sir.

Q. And grass seed has been sown ; that was sowed

before you went there? A. Yes.

Q. Before you saw it? A. Yes.

Cross-examination.

(By Mr. LINDSLEY.)
Q. This clearing you talk about up there is all

covered with little logs and stumps ?

A. There is a stump here and there and a log or

two and a tree once in a while.

Q. I hand you Plaintiff's Exhibit ^'6." That

picture is a sample of the clearing, isn't it?

A. Well, hardly.
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Q. Is that a part of the clearing?

A. No, sir.

Q. Not a part of it at all ? A. No, sir.

Q. Where is that located that you are looking at

now?

A. It is located on the north side of the river,

rather looking down the river, a small portion of

land cleared in there that doesn't show in the picture.

Q. Showing you Plaintiff's Exhibit "7." That

is right around his building?

A. Yes, sir.

Q. Do you call that cleared out there except

where his buildings are?

A. That is in condition for grass.

Q. The stumps are not taken out by the buildings,

are they? A. Not all of them.

Q. I hand you Plaintiff's Exhibit "9"; that is

another view of the building. The stumps and un-

derbrush are not taken out there are they?

A. Not all of them certainly.

Q. Do you call that cleared?

A. Well, that is a good sample of cleared land in

a rough country, for a man to start in with and keep

grass, yes.

Q. So all that Hanson has ever done Is to make

a little garden and throw grass on the ground?

A. Well, that and what I have said.
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CHRIS. HANSON, recalled in his own behalf and

testified as follows:

Examination in Chief.

(By Mr. SNIVELY.)
Q. Mr. Hanson, I hand voii a letter, purj^orting

to come from Mr. W. A. Richards, from the general

land office. When did you receive that ? Did you re-

ceive it through the mails ? A. Yes, sir.

Letter offered in evidence.

Objected to as incompetent, and immaterial.

Received as going to the question of honiis fides of

his occupancy.

Q. I hand you a letter dated Aug. 6, 1903, from

E. P. Kingsbury, United States survej'or general.

I would like to ask you how you received that?

A. Received it through the mail.

Letter offered in evidence.

Objected to as last above.

Same ruling as heretofore made.

Q. I desire to show you i\ letter purporting to be

dated Aug. 11, 1903, George W. Evans, acting chief

clerk of the Interior Department, and ask how you

received that?

A. Received it through the mail.

Letter offered in evidence.

Same objection as last above.

Received for the same reason as heretofore stated.

Q. Mr. Hanson, I want you to look at these pho-

tographs. I hand you first the photograph marked
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No. "5" and ask you to state what, if anything, on

this land in controversy, that shows?

A. That is not on the land that was cleared. It is

taken from a different view.

Q. Could you tell from looking at that where it is

taken from ?

A. I can't tell where that is taken from.

Q. I hand you photograph exhibit No. ''6.'^ Can

you identify that as representing any place or loca-

tion on this land in controversy?

A. No ; it might be taken from the Lake and up

against the hill.

Q. Does that represent your clearing?

A. Might be part of it on the lower end here.

Q. Now, I hand you Plaintiff's Exhibit No. "7.^'

State what that shows, if anything, on this map ?

A. Well, that represents where I had a couple of

my buildings. This one over there (Ind.) and this

one here (Ind.).

Q. Now, when does that represent the buildings

—

at what date? A. I don't know.

Q. Did you see anj^Dody up there taking i^hoto-

graphs ?

A. Yes; just two days before I came down here.

Q. When did you come down.

A. Came down on Wednesday morning or Tues-

day—that is it, Tuesday.

Q. Did you notice where they took the photo-

graphs? Did they take any showing fairly that

farm ?



152 The United States of America

(Testimony of Chris. Hanson.)

A. I didn't see where, exactly, they took them

from; took them from all directions.

Q. You say you came down here about the 18th?

A. About Tuesday.

Q. And these were taken two days before ?

A. Yes, sir; I see them up there Saturda}^ I be-

lieve.

Q. What had happened to those buildings and

that clearing there before these photographs were

taken ?

A. Well, there is where the reclamation service

was cutting logs, all the logs they built the dam of

;

shaped them—cut them off and made them the shape

to put on the dam, and that is what makes them chips

there.

Q. Did they do anything to your building?

A. Yes, sir.

Q. What did they do to your building?

A. They broke down one of them—destroyed it.

Q. '^Yllat building did they destroy?

A. It was a log cabin. I used it for chickens.

Q. Who destroyed that?

A. The reclamation service.

Q. What person. Who was in charge of the

people that destroyed it?

A. Well, I don't know, Burrells, he was the fore-

man building the dam.

Q. When was that done? A. Tt was 1906.

Q. When did the reclamation service come on

that land and put these chips there and leave these

locrs and thincjs?
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A. They came in there in the fall—in September.

Q. What year? A. 1906.

Q. I hand you Plaintiff's Exhibit No. ''8." I

I wish you would state what, if anything, that shows ?

A. Well, that might be my cellar and my first

cabin. There is where I had the clearing. There is

no trees on there. That shows up against the hills.

Here is a hill running off there (Ind.) and they

built a big dam

—

Q. Does any one of these pictures show the whole

of your clearing? A. No, sir.

Q. There seems to be something on the ground

there ?

A. There is chips. Chips and gravel.

Q. What kind of land is that land in there ?

A. Oh, it is kind of a mixture, loam and a little

gravel. This gravel and chips was put in there.

Q. How was the gravel and chips put there ?

A. When they built the dam.

Q. Gravel put there too ?

A. Yes, sir; they hauled the gravel from the

river.

Q. Who put the gravel there?

A. They had teams going right through my field

there and even through my garden and they hauled

from down the river—rocks and gravel.

Q. How was that land before they went there

axid put the gravel on?

A. It was clean land.

Q. How was it as to being good land or other-

wise ?
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A. There was grass and timothy and clover.

Q. What kind of land was it?

A. It was kind of a little gravel before, but not

to amount to anything.

Q. Now, look at Plaintiff's Exliibit ''10"?

A. That is off from my claim. That is not on

my claim. It is away down in the woods.

Q. Look at Plaintiff's Exhibit No. ''9."

A. There is my land ; there is part of my fence

;

and here is where the road comes out here (Ind.).

Q. I see only part of the fence there. When the

reclamation people came there what was the condi-

tion of that fence ?

A. It was in good condition, good strong fence,

poles and posts.

Q. What did they do to it?

A. They tore it down.

Q. Does this show the fence the way you had it

when they came there? A. No, sir.

Q. How about the buildings?

A. Those buihlings in there—I had another

Duilding behind this one (Ind.), front of where they

broke that down in the start.

Q. How old were you in the beginning of the

year 1890; what was your age?

A. Well, I am sixty now; I was about forty-

eight.

Q. Had you then, or have you since that time,

taken that land under any law of the United States

except tlic linmestcad law ? A, No, sir.
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Q. Had you then, or have you since that time,

taken any other land under the laws of the United

States, except this land? A. No, sir.

Q. Were you then, or are you now, the owner

of any land anywhere, only this land ?

A. No, sir.

Q. In taking up this land, who were you taking

it up for'? A. For myself.

Q. Had you any arrangements with anyone else

by which they were given any interest in it to sell it

to you? A. No, sir.

Q. Or anything of that kind? A. No, sir.

Cross-examination.

(By Mr. LINDSLEY.)

Q. Mr. Hanson, you didn't build all the buildings

shown there in that picture, did you (Ind.) ?

A. No ; I didn't build all of them.

Q. You testified you did this morning.

A. No, sir ; I said they were my buildings.

Q. You didn't put them up at all, did you

?

A. I put some of them up.

Q. Look at the building at the left of that picture

(Ind. Plaintiff's Exhibit 7.) You didn't put that

one up. You testified to this as a part of the im-

provements on your land.

A. That isn't the one. This is the contractor's

building.

Q. The Milwaukee contractors put that building

up, didn't they? A. Yes.

Q. You didn 't put it up ?
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A. I didn't say I did.

Q. When did the reclamation service do this

work there that you say they threw chips and gravel

around there? A. 1906.

Q. Then was when you say they broke your fence

down ? A. Yes.

Q. You never lifted up a board since that time

to fix that fence, have you ? A. No.

Q. Do you mean to say that that picture isn't a

picture of a portion of lot two where you say you

have your clearing across the river from your house

(showing Avitness No. *'5")?

A. I don't recognize this at all.

Q. Who was it took those pictures up there, Mr.

Harding? A. Mr. Harding; yes.

Q. You were there when he took them ?

A. Yes; but I didn't see where he took them

from.

Q. Now, this clearing that you talk about up

there, some of it was done by the reclamation ser-

vice and more than was done b}^ j^ou ?

A. What?

Q. I say there wei-e more trees taken out by the

reclamation service than you ever took out?

A. They didn't take them out of ni}" claim; they

took them way down below.

Q. Didn't they take any logs off your place?

A. No, sir.

Q. Not any at all?

A. Well, off my place, but not in my clearing. It

is on some land I claim, but not in my clearing.
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Q. You do claim to have done some clearing across

the river from your house ? A. Yes, sir.

Q. Eight across the river?

A. Eight across the river.

Eedirect Examination.

(By Mr. SNIVELY.)

Q. When did the Milwaukee people put up any

house there?

A. Well, that is the same year. It was in the

spring of 1906.

^
Q. At that time, what buildings did you have on

there yourself ?

A. I had my fence on there, and I had four build-

ings.

Q. Four buildings that you had constructed your-

self?

A. Yes; one I didn't construct myself, but I

bought it.

Q. What buildings have j^ou constructed ?

A. A cabin, house and barn.

Objected to as repetition.

By the COURT.—He has answered the question.

Q. What four buildings did you put up there

yourself?

A. I had a log cabin that I lived in and a root-

house, a stable and barn, and then I had a lumber-

house and a chicken-house.

Q. What was the lumber house for?

A. I lived in it.

Q. Have you a house on the land still?



158 The United States of America

(Testimony of Chris. Hanson.)

A. Yes, sir.

Q. Which house do you live in?

A. I live in both of them. I live in the log house

in the winter and the lumber-house in the summer.

(By Mr. LINDSLEY.)
Q. I show you this photograph marked Plaintiff 's

Exhibit "6," and ask you if that is a picture of that

clearing that you took north of the river t

A. That is across the river. I haven't got much

cleared over there

.

Q. That is w^here you claimed part of your clear-

ing is ?

A. No, I cleared off this side of the river.

Q. Tlia is taken across the river?

A. This is across the river.

[Testimony of C. E. Liim.]

C. E. LUM, called on part of the defendant and be-

ing dul}^ sworn, testified as follows

:

Examination in Chief.

(ByMr. SNIVELY.)

Q. Mr. Lum, what is your full name?

A. Charles E. Lum.

Q. AVere you engaged by the reclamation service

to perform anv work for them at Lake Kichelos?

A. Yes, sir.

Q. What work did you perform for them there?

A. I had charge of their work until they began

construction work of the dam—Kichelos dam.

Q. When did they begin the construction of Lake

Kichelos dam?



vs. Chris. Hanson. 159

(Testimony of C E. Lum.)

A. Somewhere in September, 1906.

Q. Did 5^ou see the defendant in this case, Chris

Hanson, there? A. Yes, sir.

Q. When j-ou saw him, Avhere was he, and what

was he doing?

A. I sent a man down to the house and asked him.

come out. He was at his place at the foot of the

Lake.

Q. Did he make any claim or declaration there at

that time as to anv land ? A. Yes, sir.

Q. Y\niat did he state?

A. He stated that was his claim lying along the

lake at that end on both sides of the river.

Q. Did he say how he claimed it ?

A. He said that was his home.

Q. Now, I wish you would describe the improve-

ments that he had there, if he had any at that time,

on this land he claimed as his home.

Q. There was quite an opening or a place there

above the house. Some of it had been slashed do'WTi

and partly burned; some v/asn't. He had a tract

around his buildings fenced. There was some build-

ings on the j)lace four or five buildings on the place.

Q. How much land did he have cleared up ?

A. Well, I should think some six or eight acres.

Q. What would be your estimate of the value of

the improvements that you saw him have there in

his possession at the time jou went there?

A. It would cost a good many dollars to put them

there. Ten or fifteen hundred dollars.
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Q. That includes the buikling and the clearing

and fencing? A. I should think so.

Q. AYhat would you say of that land as agricul-

tural land ^

A. It was agricultural land when it has been

cleared, the ground inside the enclosure was growing

grass when I was there.

Q. AVhat kind of improvements in the way of

buildings did he have?

A. I think there were four or five buildings. I

rented some buildings of him. One of them he called

a barn, which we rented to sleep in, a wooden or

board building ; then there was a board house there

—

beyond that he had a house he was living in, a cabin

with a wood-shed arrangement; and on the other

side next to the road there was a building that had

been used as a log house—log building—that had

been used as a chicken-house.

Q. He had a dwelling-house—living in it ?

A. Yes, sir.

Q. Now, what state of repair were the fences

when you got there ?

A. Tlie enclosure was built when I went there.

Q. In what state of repair were they ?

A. Why, I think they were in good repair.

Q. What happened to them afterwards?

A. Why, we took down a part of them.

Q. Who did ? A.I ordered it done.

Q. It was done under the reclamation sen'ice ?

A. Yes, sir.
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Q. Did anything happen to the house or any part

of the building ?

A. To the one called the chicken-coop, that build-

ing was burned up.

A. I did, or had it done.

Q. For whom?

A. The reclamation service.

Q. Now, the clearing about the buildings there;

what condition was that clearing in when you went

there ?

A. It had been cleared sometime ; there was sev-

eral stumps standing in it—one or two trees stand-

ing in places. The logs were all gone.

Q. What was the condition of the clearing after

you went there ? What did you do to it ?

A. Well, we made a timber yard of the space be-

tween the board building and the house that he lived

in. We hauled the logs into that for a dam—pulled

them up in there.

Q. When jou srv timber-yard, what do you

m.ean ?

A. We cut the trees from the forest and hauled

them in there. Hauled them into piles—rolled them

down and cut them into suitable lengths for a dam

and used them in the dam.

Q. What became of the chips'?

A. I don't know.

Q. Did you leave them on the ground ?

A. I didn't make them ; I only hauled the logs.
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Cross-examination.

(By Mr. LINDSLEY.)

Q. What was Mr. Hanson doing there ?

A. He was there on the place the day I called him

out ; he came out from the house.

Q. Running a ferr}^ there, wasn't he?

A. He had a ferry, but he wasn't operating it at

that time.

Q. Had some boats for picnickers?

A. I think so. I hired some boats of him.

Q. How much cultivation did you see around

there ?

A. Well, there was a small place around the house

that he had been raising vegetables in.

Q. How large a place ?

A. It wasn't a very large place; perhaps half the

size of this courtroom.

Q. That is all there was under cultivation.

A. That is all I saw. I am not acquainted with

the whole place. I only examined the side sloping

toward the lake. This clearing and fencing of his

extends over the ridge further to the eastward than

I examined.

Q. Did you examine that at all ? A. No, sir.

Q. Don't know anything about it?

A. No, sir; I have not testified to anything con-

cerning it, sir.

Q. I wish you would look at tliese pictures and
state whether any one of +\jose pictures fairly show^

his clearing (showing witness Plaintiff's Exhibits

from *'5 to 10," inclusive.)
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Objected to, as witness just said he didn't know

anything about the clearing.

A. The statement I made as to the clearing and

improvements—I know about all on the side of the

hill. I examined the clearing and fencing on that

side of the hill, but on the other side of the hill I

know nothing, and didn't testify about it. This one

marked '

' 8 " I don 't recognize. The one marked '

' 7 "

is part of the ground as it appeared when I left

there. Number "10" is in the timber somewhere

adjoining the place ; I don't recognize the place. I

think probably "6" is on the opposite side of the

river from his buildings, up on the ridge above the

wagon road. No. "5," I don't recognize any such

place. No. "9" represents part of the claim at least;

I don't see only three buildings; I thought there

were four.

Q. Does any one of these pictures fairl^y show the

clearing—the land he has cleared in there ?

A. Oh, no; the Milwaukee buildings extend for

forty rods up the lake above any of these pictures.

Cross-examination.

Q. You say you don't recognize picture No. "8'"?

A. No, sir.

Q. It is no picture of that ground at all ?

A. Oh, yes ; I think the buildings look like it may
have been taken along the hillside and secured that

view ; I am not sure.

Q. Do you remember those buildings you testified

to as having value ; are those part of them ?
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A. I didn't see them from that point of view.

Q. From what point of view did you see them?

A. I saw them from the front side. This view

—

those stumps—timber ground was not covered with

this stuff when I looked at it.

Q. Does that make a difference with the view of

the buildings? A. Yes, sir.

Q. Your estimate of the buildings is entirely

from your view of one side of them ?

A. I estimate the value of the buildings—I have

built buildings myself.

Q. Answer my question.

A. I estimated the value.

Q. Looking at them from what side ?

A. I looked at them from more than one side. I

have not seen them from the view point made in the

picture.

Q. You place the value an-d make your estimate

from the view you saw, but only from one side?

A. Xo, sir.

Redirect Examination.

(ByMr. SNIVELY.)

Q. You were there for liow many weeks?

A. I think about six weeks.

Q. Were you in the buildings?

A. I don't tliink I was in any of the buildings

except the one called the stable. I rented that of him

and some men slept in it. We kept the tools in it

when we first went there.



vs. Chris. Hanson. 165

(Testimony of C. E. Lum.)

Q. Were you close to the buildings during the

time you were there ? A. Yes.

Q. How close ?

A. We got just as close as we could. We hauled

logs as close as we could get together.

Q. How close would that be ?

A. Possibly within three or four feet of the build-

ings.

(By Mr. LINDSLEY.)

Q. Why did you burn the building ?

A. To get it out of the way.

Q. You are not working for the reclamation ser-

vice? A. No, sir.

Q. How long since you have been ?

A. Not since that time, about the first of Novem-

ber.

[Testimony of Frank A. Lecall.]

PEANK A. LECALL, called on the part of the de-

fendant, and being duly sworn, testified as follows

:

Examination in Chief.

(By Mr. SNIVELY.)

Q. What is your full name?

A
Q
A
Q
A
Q

Prank A. Lecall.

Are you acquainted with the defendant?

Yes, sir.

Do you know where he resides?

Yes, sir.

Do you know what kind of improvements he

has there ?
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A. AVell, I was over there at his place pretty near

three years ago and last year. I see he has got some

improvements right in front of his house.

Q. Did you notice any difference around his

house when you were last time from wh:U it was the

first time? A. Yes, sir.

Q. What was the difference ?

A. It was the difference that he had a building

built there—a frame building was there different

from what it was when I was there the last time.

Q. Did you notice in any way anything around

his house—any chips or anything*?

A. Yes, sir.

Q. What was that? Describe the condition there.

A. Over to the house ?

Q. Were you there since the reclamation service

•were there? A. After that?

Q. Yes? A. Yes.

Objected to as immaterial and irrelevant.

By Mr. SNIVELY.—It is to explain the picture'.

By the COURT.—It is competent for that pur-

pose i
that is all.

A. I was there the last time, it was in September.

Q. Were you there before the reclamation ser-

Tiee was there? A. No.

Q. You were not there before the reclamation

service went there? You know what I mean?

A. Yes; I know what you mean; I never was

there before that time.

Q. When you went there did you see any chips

or anvthins: of tliat hind around there?
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A. Yes, sir.

Q. To what extent were the chips there ?

A. Chips were cut off from the logs by the rec-

lamation service—cut off building the dam.

Q. To what extent were the chips there? How
much were they—how deep and how big around?

A. There was a big patch—a big pile of it all

the way over for pretty near a quarter of a mile

from the building.

Q. Were there any logs or anything else there or

pieces of logs—anything of that kind?

A. Yes; pieces of logs were there.

Q. Where was he living when you were there

ever}^ time?

A. He lived at Lake Kichelos every time I was

there.

Defendant Rests.

PLAINTIFF'S REBUTTAL.

[Testimony of Sydney G. Harding.]

SYDNEY G. HARDING, called on ihQ part of

the plaintiff and being duly sworn, testified as

follows

:

Examination in Chief.

(By Mr. LINDSLEY.)
Q. Where do you live?

A. North Yakima.

Q. Are you engaged in the reclamation service?

A. I am.

Q. In what capacity.

A. Assistant engineer.
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Q. I hand you these photographs marked Plain-

tiff's Exhibits "5 to 10" inclusively. Did you take

those photographs'? A. I did.

Q. When?
A. Let's see; a week ago last Monday, I think,

the 18th.

Q. Do you Imow the land described as lots one,

two, three, four, and five?

A. I have been over it.

Q. Claimed by the defendant here?

A. Yes, sir.

Q. Now, just take those pictures up in detail and

describe them commencing at No. "5", and tell the

jury what they represent—what portion of the land ?

A. No. "5" is a view taken from the knob in the

rear of Mr. Hanson's cabin which he used as a

winter residence, and shows at least three-fourths of

his clearing; that is, his clearing lays along the

Lake in front of his cabins and then going away

from the dam it swings back into the country form-

ing something of an L shape. This (Ind.) shows,

very largely, the L part of it lying away from the

Lake. It shows it up on the hill. The right edge

of the picture comes within about fifty feet of the

building now used by the Milwaukee contractors as

a stable just on the edge of the camp.

Q. The balance of the clearing not shown in the

picture, describe to the jury the character of it com-

pared with that shown in the picture?

A. The balance of it is the site of the old govern-

ment camp when they built the dam, and it has been
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cleared sufficiently to put in buildings, what build-

ings there is. There are stumps and brush lying in

there now.

Q. HoAV does it compare with the picture?

A. It has been cleared a little more than this.

Q. Go on with the pictures?

A. No. "6" taken from the knob in the rear of

Mr. Hanson's winter cabin, looking directly across

the river running from the foreground into the back-

ground is a road which runs around the west bank

of Lake Kichelos. There is some clearing that has

been done in here. Is not entirely cleared. It

looks as if they began on there and cut some trees

and removed the logs. It doesn't have the appear-

ance of being cleared for use. This slashing ex-

tends probably, two hundred yards from the river

Q. Take the next picture ?

A. No. ''7" is also taken from very nearly the

same position as number ''6" turning toward the

Lake ; in the foreground on the right is shown a view

of the rear of Mr. Hanson's winter residence, and

in the foreground a little to the left is shown the

fenced garden plot which is now covered with man-

ure—nothing growing there when I was there. A
little to the left of the center is the middle distance

is what he refers to as his lumber cabin which he

used for his summer residence, and to the extreme

left is shown a building put up by the contractor for

the Milwaukee and now used as a connnissary by

him; the chip pile referred to shows in the center,

but too far from the camera to show the details.
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Q. Describe the garden patch to the jury.

A. Well, it is approximately forty feet each way

—something like that ; the fence is on about three

sides of it. It is a rail fence more or less dilapidated.

Q. Go ahead with the next one.

A. No. "8" is taken from near the shore of the

Lake looking in the direction parallel with down-

stream of the river. It shows the chip pile referred

to in the foreground, with Mr. Hanson's winter

cabin to the left, in the background, and what ho

calls his woodhouse in the center. It shows also the

elevation of ground just n the rear of the garden.

Q. Go on; take the next one.

A. No. "9" is taken from the road leading to the

dam, just at the beginning of his fence around his

yard. It shows the three buildings now remaining;

his stable on the right and his summer cabin on the

left and his winter cabin in the background; and

shows, in a general way, the stumps left in his yard.

No. "10" is a view taken on the road to the dam
about a quarter of a mile this side of it and shows, in

a general way, the nature of a portion of the lower

strata of land with the brush and trees; there was

water in the foreground of this picture at the time we

took it, and there was snow scattered around.

Q. How deep snow?

A. I should say the snow through the trees and

brush there wasn't as deep as in other portions—

I

think the snow was two feet deep.

Q. You are familiar with that land and those

lots thpTP? A. Whv. VPS. sir.
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Q. Describe to the jury the character of that

land.

A. Well, on the north side of the river along the

road—the road itself runs along the ridge which is

composed of some fine gravel—around his place there

seems to be a little soil, I don't know how thick, and

the knoll in the rear of his place is largely gravel.

Q. Is there any cultivation on that place ?

A. I saw none.

Q. Except this garden patch?

A. Yv^ell, there was no cultivation in the garden

patch at the time I was there.

Q. Describe the relative condition of that land

with respect to being swampy or as to being timber

and underbrush on it?

A. There is probably about ten acres lying on lot

three, which is around his cabins and this partially

cleared portion show<?<^ in the picture exhibit "5".

The character of this ground is all shown in these

pictures, except that lying around where the old

government camp v/as, Avhich is not as well cleared as

right around the cabins ; still, better cleared than the

knob in the last picture.

[Testimony of J. S. CJonway.]

J. S. CONWAY, called on the part of the plaintiff

and being duly sworn, testified as follows:

Examination in Chief.

(By Mr. LINDSLEY.)

Q. What is your full name ?

A. John S. Conwav.
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Q. Where do you reside?

A. North Yakima.

Q. What is your business?

A. Engineer in the reclamation service

O. Did you have charge of the construction work

at Lake Kichelos?

A. I have charge of the storage operations in the

Yakima basin, which includes the dam at Lake

Kichelos.

Q. Are you familiar with the conditions at Lake

Kichelos and the land in controversy?

A. Yes, sir.

Q. State what cultivation he has?

A. At the time of my last visit and at all times

of my other visits I have seen no evidences of cultiva-

tion. He has a garden located alongside of his

winter cabin which appears as though it had been

si^aded and perhaps cultivated. At the present time

it is covered with manure. That garden is a little

tract, I suppose, about half the size of this room.

It is fenced in on three sides.

Q. Do you know the buildings that are there?

A. I do.

Q. Claimed by Hanson? A. Yes, sir.

Q. The buildings described l)y the witnesses in

this evidence? A. Yes.

Q. State to tlic jury wliat sort of l)nildings they

are?

A. The buildings tliey used for his residence

is a cabin twelve by sixteen; it has at the entrance

a woodshed, pai-tially boarded up, mostly built of
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shakes, about twelve by sixteen and at one side lie

has another small shed; that building I would
estimate the cost to be about one hundred and fifty

dollars. He has another building described in the

testimony as the lumber-house which Mr. Hanson
uses as his summer residence; that is a building

thirty by eighteen; it is built of sawed lumber with

battens crisscrossed, and is worth about a himdred

and fifty dollars. He has a barn which measures

twenty by twenty ; that is compartively cheap and

inexpensive, of course; probably not worth above

sixty dollars. He has a root-cellar, just a little

affair, about eight by eight, back of the house. They

are all the buildings he uses for his own purposes.

There are other buildings on his claim however.

Q. When you mention other buildings, you mean

buildings not constructed by Mr. Hanson ?

A. As I understand it, buildings used by the

Milwaukee road and by the reclamation service for

the construction of a temporary dam.

Q. What do you say as to the character of that

land being agricultural or not ?

A. In my opinion it is valuable chiefly for tim-

ber purposes. The land is at a considerable altitude,

about twent^^-five hundred feet, the climate is fairly

rigorous ; there was snow on the ground ten days ago

in patches ; the snowfall in the winter is extreme

and it is practically impossible to get in and out of

there except in the summer time. Agriculture isn't

practicable except in a very limited degree. In that

vicinity the country is very sparsely settled.
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Q. I ask 3'ou if you have a topographic max^

showing the lands and contour there at Lake Kiche-

los?

A. This map we consider our official map and a

map that we have used for our location of the per-

manent dam.

Q. What does that map show, Mr. Conway?

A. It shows the general character of the country,

Mr. Hanson's claim located on it the aproximate

position of our permanent dam, if it is built accord-

ing to the plan now contemplated, the part now

flooded by the temporary dam and the part that will

remain there unflooded by the temporary dam.

Q. Does it show^ by the contour lines there the

altitude and elevation?

A. Yes ; it shows the elevation for every ten feet,

about.

]Map offered in evidence.

Objected to as immaterial and irrelevant.

Objection overruled.

Q. Now, calling your attention to Plaintiff's Ex-

hibit "11," which is a topographic map, explain in

detail wliat the lines and colors upon the map indi-

cate?

A. This dotted black line that you see running

around here (Ind.) represents the ])oundaries of

Mr. Hanson's claims. ]Mr. Hanson has stated his

claim to me in this way; that he claims one forty

on the north side of tlie river (this is the river run-

ning down near the center) and three forties on the

other side ; and on account of the Lake coming in
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here these are designated, officially, as lots. Lot

one dov/n to the first pencil line, lot two down to

the river, lot three to this pencil line (Ind.). Lot

three is the lot on which his buildings and the entire

amount of clearing is located. Lot four and lot

five goes to the extreme end. Now, from lot three

V\'here his buildings are located is a little higher

ground. On lots four and five is a part of the out-

let of Meadow Creek and is rather low and swampy,

a good deal of underbrush in there. Lots one and

two on the other side of the river are better drained

lands ; there is a better grade, too, but it is a small,

narrow strip, mostly gravel. This portion that

3^ou see shaded blue is now flooded by the temporary

dam. We have a small temporary dam which is

at the outlet of the lake ; and at the time before this

dam was constructed the outer edge of this blue

portion was the shore line of the Lake; but now,

on account of the water raising the lake a little, the

blue portion is now flooded. This circular red

stretch across here (Ind.) is the permanent dam.

That is put in there tentatively. It represents our

present, contemplated plat and is subject to change

somewhat on the further side, but possibh' not

materially; and there has been sufficient study put

on it already to fix that site in a general way, be-

cause it is the only place that the dam can ver}^ well

be located. You will notice where there are con-

tours; that signifies the ridge. That is the highest

part and we take advantage of that while locating

our dam so as to save working. This portion (Ind.)
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of this claim, that will remain nnoeciipied or nn-

flooded after the peraianent dam has been con-

structed.

Q. Those circular lines with figures marked there

are what ?

A. They arc contours, they represent lands of

equal elevation. This line that the blue shading

runs up to is contour 2470: that is to say, with the

present dam the waters in the lake are raised to

elevation 2470 feet above sea level. The next above

that represents ground ten feet higher and we

have the feet noted ; so that when these contours are

far apart, that signifies that the ground doesn't

rise much in any given distance ; that it is a gradual

slope. Where the contours are thickly bunched

together it shows that the ground is rising and in-

dicated a ridge. Now you can see that this ])ortion

in the vicinity of his cabin and along the lake front

is somewhat flatter as it naturally would be. It

^vas probably a part of an ancient Lake. Yv^'e have

this ridge here and back here (Ind.) we have this

low, swampy ground which is flooded from ^Meadow

Creek ; so we divide his land into three general class-

es. The land around the lake, the ridge in back and

the lowland that occupies a part of his claim, but

the part that he doesn't reside on, lots four and

five. The wliole land is quite heavily timbered, ex-

cei:>t where the clearing shown in the ])hotographs

has been made. It is recognized as timber land, and

contains, according to the cruses that we have made,

about three million feet on the lots, approximately
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a hundred and sixty acres. I am told by those more

conversant in timber that a million feet on a forty

is comparatively a heavy growth on this side of the

mountain, so you can see from that that this land

is well timbered, and in my estimation it is timber

land.

Cross-examination.

(By Mr. SNIVELY.)
Q. Being well timbered shovrs, also, that it is

pretty good soil, doesn 't it ?

A. Not necessaril}^ We have timber growing on

places where nothing else will grow. The fact of

timber growing don 't indicate it.

Q. Did you ever see timber grow all over forty

acres of land unless it was good land "?

A. It shows it has an abundance of Avater on it.

Q. It shows it has soil, too ?

A. It has to have some soil or trees won't grow.

Q. You are not a farmer?

A. No, sir ; not a farmer.

Q. When did you first see this land ?

A. My first visit was on the 18th of last Febru-

ary. I wouldn't be positive as to that date.

Q. The 18th of February, 1908?

A. The 18th of February, 1908.

Q. You don't know what crops were grown on the

land prior to that land or what improvements ho

had on it? A. I do not.

Q. Do you know that fine timotliy hay is raised

on these mountain lands? A. I do not.
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Q. Have you any experience along that line in this

country ? A. None.

Q. Do you know that this land, when cleared,

would raise timothy and grass?

A. I do not, because I have never seen any of it

around there in that condition. I have never seen

any prepared for it anywhere near there. I have

been through a great deal of that country too.

Q. You were there when the snow was on the

ground? A. Yes, sir.

Q. You never were there except when snow was

on the ground?

A. The last time I was there the snow was fairly

all melted off. I never have been there any time

when crops were growing there.

Q. You are not in anv position to say whether it

was good agricultural land or not?

A. I think when land has been cultivated it bears

some evidence of it. I didn't see any evidence of

that.

Q. You couldn't tell cultivated soil for raising

crops with snow on there.

A. I have seen the land without snow on mv last

visit.

Q. Entirely? A. Except in patches.

Q. Counsel tried to make it appear there was five

or six feet of snow.

A. If you will i^ardon me, Mr. Snively, I don't

think tlie photographs indicate that.
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Q, Then you don't know anything about the con-

dition of the soil, generally, for agricultural pur-

poses? You are an engineer?

A. I am an engineer.

Q. Do you know whether or not this land which

you say is flooded from this creek was flooded be-

cause of the dam—this Meadow Creek?

A. I do not know. I haYe not been there since

the dam was constructed.

Q. You don't know whether this land was.

swampy before the land was built?

A. I do not.

Plaintiff Eests Kebuttal.

DEFENDANT'S SUE-REBUTTAL.

[Tastimony of Chris. Hanson.]

CHEIS. HANSON, recalled in his own behalf and

testified as follows:

Examination in Chief.

(By Mr. SNIVELY.)
Q. Mr. Conway has spoken of some svv^ampy land

there made by the backing up and overflowing of

Meadow Creek? A. Yes.

Q. I wish you would state to the jury how long

it has been since the land was swampy?

A. The reclamation service raised the water eight

feet by building the dam and they flooded the whole

lot of land where it grows willows there. It was not

flooded before.

Q. How about there being swampy land there be-

fore the reclamation service came there?
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A. Tliere was a big meadow not far from the

road; I don't know—about a hundred acres in,

wouldn't grow nothing but wire grass in.

Q. On your land ?

A. A part of it. I got some of it there.

Q. How much of it?

A. Up around the lake it flooded a big piece. It

was kind of low but not swampy before.

Cross-examination.

(By Mr. LINDSLEY.)

Q. It was swampy around Meadow Creek before,

wasn't it? A. No; it was all drj\

Q. You said it was swampy where wire grass

grew.

A. Well, it was dry ; it was all dry.

(By Mr. SNIVELY.)

Q. I don't quite understand you about the big

piece you said was swampy ?

A. It is flooded now, since the water was raised.

Q. How was it before ?

A. Before, it was dry.

Testimony Closed.

[Motion for a Verdict in Favor of Defendant, etc.]

Defendant now moves the Court to instruct the

jury to return a verdict in favor of the defendant in

this case, for the reason that plaintiff has failed to

establish a cause of action in this case ; that the facts

are uncontroverted ; and that there is no question to

be submitted to a jury.
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By Mr. LINDSLEY.—I submit, if your Honor
please, that it is for the jury to determine the ques-

tion of his intention in locating upon the ground.

The other questions in the case have already been

decided by your Honor.

By the COUET.—I do not think there is any sub-

stantial conflict in the testimony in this case. If the

jury found that he did not claim the land as a home-

stead in good faith the Court would have to set the

^-erdiet aside. Defendant's motion is granted.

Plaintiff excepts to the ruling of the Court. Ex-

ception is allowed.

[Instruction of the Court to the Jurj^]

COURT.—Gentlemen of the Jury:

In the view I take of the law in this case there

isn't anything for you to decide. If the Eeclama-

tion Service desire this land for reclamation pur-

poses, they will have to proceed in another way than

by acquiring possession by virtue of this action.

That being my view I instruct 3^ou to bring in a ver-

dict for the defendant, as follows: "We, the jury in

the above-entitled action, find for the defendant un-

der the instructions of the Court.

Your foreman may come forward and sign the

verdict.
'

'

Whereupon the jury returned a verdict for the

defendant in accordance with the instruction of the

Court.



382 TJie Uniteel States of America

[Recital Relative to Plaintiff's Demurrer to Affirma-

tive Defense in Original Answer, etc.]

It was stipulated and agreed by and between the

parties to said action, immediately after the filing

of the defendant's amended answer herein, that the

plaintiff's demurrer to the affirmative defense in the

original answer should stand for and as its demurrer

to the affirmative defense in the amended answer,

and in the order overruling said demurrer it was

considered as directed to the affirmative defense of

said amended answer.

[Order Approving, etc., Bill of Exceptions.]

In the District Court of the United States, for the

Eastern District of Washington^ Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

The pUiiiiliff having presented the foregoing as its

Bill of Exceptions in this cause for the action of the

Court, praying that the same may be settled, allnwe«l

and signed by the Court and certified as its Bill of

Exceptions, and the Court having, by a written or-

der heretofore duly filed herein, extended the time

for the preparing, serving, tiling and settling of said
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Bill of Exceptions, and the said plaintiff having duly

served, filed and presented to the Court for settle-

ment its Bill of Exceptions pursuant to said order

and within the time allowed thereby ; now, therefore,

on the application of the plaintiff, by its attorneys, it

is

Ordered that the foregoing Bill of Exceptions

hereto annexed is hereby approved, allowed, settled

and certified as a true, full and correct Bill of Ex-

ceptions in this cause. And it is further hereby cer-

tified that the same contains in full all of the evi-

dence, matters and proceedings taken and had upon

the trial of said cause, and that all of the ex-

hibits, to wit; those introduced by the plaintiff and

marked "Plaintiff's Exhibit 1, 2, 3, 4, 5, 6, 7, 8, 9,

10 and 11," and the exhibits introduced by the de-

fendant and marked "Defendant's Exhibit A, B, C,

I), E and F," put in evidence in the trial of said

cause and referred to in said Bill of Exceptions and

identified, are hereby made and are a part of said

Bill of Exceptions and a part of the record herein

and are attached hereto. And the said Bill of Ex-

ceptions is hereby made a part of the record in said

cause.

Done in open court this 27th day of July, A. D.

1908.

EDWARD WHITSOX,
Judge.
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In the Distriet Court of the United States, for the

Eastern District of Washington, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Assignment of Errors.

The United States of America, the plaintiff in this

action, in connection with its petition for a writ of

error, makes the following assignment of errors

which it avers occurred upon the trial of said cause,

to wit

:

1. The Court erred in overruling plaintiff's gen-

eral demurrer to the affiraiative defense contained

in the defendant's amended answer and entitled,

^'Further answering said complaint"; the Court de-

ciding and holding that the defendant had a right

as against the United States to enter upon, locate

and settle on the land described in the complaint as

a homestead, notwithstanding the same was unoffered

and unsurveyed land of the United States and had

been withdrawn from entry for forest reserve and

reclamation purposes.

2. The Court erred in granting (at the close of

the testimony at the trial of the cause) defendant's
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motion to instruct the jury to return a verdict for

the defendant (and in so instructing the jury), for

the reason that not only did the evidence and testi-

mony show that the defendant did not make a bona

fide entry or location on the land described in the

complaint, but that he had no right as against the

United States to enter upon, or locate on, or hold

said land (the same being unsurveyed and unoffered

land of the United States), after the same was with-

drawn from entry or location ; said land having been

withdraAvn from settlement or entry of an,v kind or

character, for forest reserve and reclamation pur-

poses.

3. The Court erred in instructing the jury that

there was nothing for them to decide in the case, that

if the Reclamation Service desired the land for

reclamation purposes they would have to proceed in

another way and that they should bring in the fol-

lowing verdict, to wit: "We, the jury in the above-

entitled action find for the defendant under the in-

struction of the Court," for the reasons stated in

assignments of error Nos. 2 and 4 herein.

4. The Court erred in granting the defendant's

motion for a judgment of dismissal and entering a

judgment of dismissal herein on the verdict of the

jury, for the reason that the defendant was not by

the evidence shown to be qualified to make a home-

stead entry on the land described in the comi3laint,

nor did the evidence show that he made a bona fide

settlement, location or entry for a homestead there-

on ; he had no right, as against the United States, to
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enter, locate or settle on the land described in the

complaint as a prospective homestead, the same hav-

ing been nnoffered and unsurveyed land of the

United States and had been withdrawn from entry

or settlement of any kind, for forest reserve' and

reclamation purposes; nor was the jury allowed to

iind as to the question of fact whether the defendant

was, or was not, a person qualified to make a home-

stead entry, or whether he had entered and located

on said land in good faith for the purpose of finally

securing a homestead thereon and had complied with

the law governing homestead rights.

5. The Court erred in not entering a judgment

for the plaintiff at the conclusion of the trial on the

ground that the evidence and the pleadings showed

that the defendant had no right, title, interest or es-

tate, as against the United States, in and to the

land described in the complaint, or any part there-

of, because the same was unoffered and unsurveyed

land of the United States and had been withdrawn

from entry, location or settlement of anv kind for

forest reserve and reclamation purposes.

Wherefore, the plaintiff, United States of Amer-

ica, prays that the judgment of the District Court of

the United States, for the Eastern District of Wash-
ington, herein, be reversed, and that the said Cir-

cuit Court be directed to enter a judgment herein as

prayed for in the complaint.

A. G. AVERY,
United States Attorney.

JOSEPH B. LINDSLEY.
Asst. United States Attorney.
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[Endorsed] : Assignment of Errors. Filed July

2d, 1908. W. H. Hare, Clerk.

In the District Court of the United States^ for the

Eastern District of Washington^ Southern Di-

vision.

No. 36.

UNITED STATES OF AMEEICA,
Plaintiff,

vs.

CHBIS. HANSON,
Defendant.

Petition for Writ of Error.

Now, comes tlie United States of America, plain-

tiff herein, and says that on or about the 17th day

of June, A. D. 1908, this Court entered a judgment

in favor of the defendant and against the plaintift'

in the above-entitled cause, directing said cause to

be dismissed, in which judgment and the proceed-

ings had prior thereto in this cause, certain errors

were committed to the prejudice of said plaintiff.

United States of America, all of which will more

fully in detail appear in the assignment of errors

which is iiled with this petition

;

Wherefore, the said plaintiff, United States of

America, prays that a writ of error be issued in its

behalf out of the United States Circuit Court of

Appeals in and for the Ninth Circuit of the United

States, for the correction of the error so complained

of, and that a transcript of the record, proceedings,
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I^apcrs and exhibits in this cause, duly authenticated,

may be sent to said United States Circuit Court of

Appeals, and that such other and further proceed-

ings may be had as may be proper in the premises.

A. G. AVERY,
United States Attorney.

JOSEPH B. LINDSLEY,
Asst. United States Attorney.

[Endorsed] : Petition for Writ of Error. Filed

July 2, 1903. W. H. Hare, Clerk.

In the District Court of the United States, for the

Eastern District of Waf^ldngton, Southern Di-

vision.

No. 36.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Order Allowing Writ of Error.

On this 2d day of July, A. D. 1908, came the plain-

tiff above named. United States of America, by its

attorneys, and filed herein and presented to the Court

its x)etition praying for the allowance of a writ of

error, presenting therewith an assignment of errors

intended to be urged by it; ]>raying also that a tran-

script of the record, proceedings, papers and exhib-

its in said cause, upon which judgment herein was

rendered, duly authenticated, may be sent to the
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United States Circuit Court of Appeals for tlie Ninth
Circuit, and that such other and further proceedings

may be had as may be proper in the premises.

On consideration whereof the Court does allow the

writ of error.

Done in open court this 2d day of July, A. D. 1908.

EDWAED Yv^HITSON,

United States District Judge, for the Eastern Dis-

trict of Washington.

[Endorsed] : Order Allowing Writ of Error.

Filed for Eecord July 2, 1908. W. H. Hare, Clerk.

[Writ of Error (Copy).]

United States Circuit Court of Appeals, for the

Ninth Circuit.

United States of America,

Ninth Circuit,—ss.

The President of the United States to the Honor-

able EDWARD WHITSON, Judge of the

United States District Court, for the Eastern

District of ¥>'^ashington, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said District Court, before you, between the

United States of America, plaintiff, and Chris. Han-

son, defendant, a manifest error hath occurred to the

great prejudice and damage of the said plaintiff,

United States of America, as by its complaint ap-

pears, and as is said and appears by the petition here-

in, we being willing that error, if any hath been,
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should be duly corrected and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

imder jowy seal distinctly and openly you send the

record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, in the State of California, together with this

writ, so that you have the same at the said city of

San Francisco, in the State of California, in said Cir-

cuit, within thirty (30) days from the date of this

writ, in the said United States Circuit Court of Ap-

peals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

to correct that error, what of right and according to

the laws and customs of the United States should be

done.

Witness the Honorable ]\IELVILLE W. FUL-
LER, Chief Justice of the United States, this 27 day

of July A. D. 1908, and in the one hundred and

thirty-second year of the Independence of the United

States of America.

[Seal of the United States District Court, Eastern

District of Washington]

Attest: W. H. HARE,
Clerk United States District Court, for the Eastern

District of AVashington.

The above writ of error is herby allowed.

EDWARD WHITSON,
United States District Judge, Eastern District of

Washington.
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[Endorsed] : Writ of Error. Filed July 2, 1908.

W. H. Hare, Clerk.

Filed for Record in the U. S. District Court, East-

ern Dist. of AVasliington. July 6, 1908. Wm. H.

Hare, Clerk. By Edwd. E. Cleaver, Deputy.

United States of America,

Eastern District of Washington,

United States Marshal's Ofiice,—ss.

I hereby certify and return that I received the

Writ of Error hereto annexed at Spokane, Yv^ash-

ington, on July 2, 1908, and served the same at North

Yakim^a, Washington, July 6, 1908, on H. J. Snively,

attorney for the defendant therein named, by then

and there delivering to, and leaving with, the said H.

J. Snively, as such attorney, a copy of said Writ of

Error then and there certified by W. H. Hare, Clerk

of the United States District Court for the Eastern

District of Washington, to be a true and correct

copy of the original Writ of Error hereto annexed.

Fees : Service, $2.00.

GEO. H. BAKEE,
United States Marshal.

By Charles P. Pray,

Deputy.

lEndorsed] : Filed for Record July 6, 1908. Wm.
H. Hare, Clerk. By Edwd. E. Cleaver, Deputy.
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Citation on Writ of Error [Copy].

UNITED STATES OF A:\rERICA —ss.

The President of the United States of America to

Chris. Hanson and to H. J. Snively, Esquire,

your Attorney, GreetinG^:

You arc hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit to be held at

the city of San Francisco, in the State of California,

in said Circuit, within thirty (30) days from the

date of this citation and writ, pursuant to a writ of

error filed in the Clerk's office of the United States

District Court, for the Eastern District of Washing-

ton, wherein the United States of America is plain-

tiff in error, and you, the said Chris. Hanson, are

defendant in error, to show cause, if any there be,

why the ,iud.<rment in the said vrrit of error mentioned

should not bo corrected and speedy .iustice should not

be done to the |:)arty in that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 2d day

of July, A. D. 1908, and of the Independence of the

United Stntes of America the one hundred and

thirty-second.

[Seal of the United States District Court, Eastern

District of Washinj^ton.]

EDWARD WHITSON,
United States District Jud<]:e, for the Eastern Dis-

trict of Washington.

Attest: W. H. HARE,
Clerk United States District Court, for the Eastern

District of Washington.
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[Endorsed] : Citation on Writ of Error. Filed

July 2, 1908. W. H. Hare, Clerk.

Filed for Record, July 6, 1908. Wm. H. Hare,

Clerk. By Edwd. E. Cleaver, Deputy.

United States of America,

Eastern District of Washington,

United States Marshal's Office,—ss.

I hereby certify and return that I received the

Citation hereto annexed at Spokane, Washington, on

July 2, 1908, and served the same at North Yakima,

Washington, July 6, 1908, on H. J. Snively, attorne}^

for the defendant therein named, by then and there

delivering to, and leaving vrith, the said H. J. Snively,

as such attorney, a copy of said Citation, then and

there certified by W. H. Hare, Clerk of the United

States District Court for the Eastern District of

Washington, to be a true and correct copy of the

original Citation hereto annexed.

GEO. H. BAKER,
United States Marshal.

By Charles P. Fray,

Deputy.

FEES.

Service $2.00

Expense 19.90

Total, $21.95

[Endorsed] : Filed for Record July 6, 1908. W.
H. Hare, Clerk. By Edwd. E. Cleaver, Deputy.
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In the District Court of the United States for the

Eastern District of Washington, Southern Divi-

sion.

No. .

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHRIS. HANSON,
Defendant.

Order [Directing Transmission of Csrtain Original

Exhibits to Circuit Court of Appeals].

It appearing that it is impracticable to copy Plain-

tiff's Exhibits 2, 4, 5, 6, 7, 8, 9, 10, and 11,—

Wherefore it is considered an'd ordered that said

original exhibits be transmitted to the Circuit Court

of Appeals Avith the record in this cause, to be cer-

tified upon writ of error instead of copies thereof.

EDW^\RD WHITSON,
Judge.

Dated, Spokane, Washington, July 27t]i, 1908.

[Endorsed] : Order. Filed for record July 27th,

1908. W. H. Hare, Clerk.
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In the District Court of the United States for the

Eastern District of Washington, Southern Divi-

sion.

No. 36. 1

UNITED STATES OF AMERICA,
Plaintiff^

vs.

CHEIS. HANSON,
Defendant.

Praecipe for Transcript of Record.

To the Clerk of the Above-named Court:

Yon will please prepare a transcript of the com-

j)lete record in the above-entitled canse to be filed in

the office of the Clerk of the United States Circuit

Court of Appeals for the Ninth Circuit, under the

writ of error to be perfected in said Court, and in-

clude in said Court the following pleadings, proceed-

ings, papers, records and files, to wit

:

Complaint.

Ansv^er,

Demurrer to answer.

Journal entry showing argument of demurrer, to

answer and order fixing time in which briefs

shall be filed.

Order sustaining demurrer to answer.

Amended answer.

Court's opinion overruling plaintiff's demurrer to

answer.
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Order overruling plaintiff's demurrer to answer.

Eeply.

Journal entry showing trial.

Verdict.

Judgment.

Order extending time in whi^h to prepare Bill of

Exceptions.

Bill of exceptions.

Petition for writ of error.

Assignment of errors.

Order allowing writ of error.

Writ of error and proof of service thereof.

Citation on writ of error and proof of service there-

of.

This praecipe.

And any and all other records, entries, pleadings,

proceedinfTS, papers and filings necessary or pro]">or

to make a complete record upon said writ of erroi

in said cause.

Said transcript to be prepared as required by law

and the rules of this Court and the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit.

A. G. AVERY,
United States Attorney.

[Endorsed] : Praecipe for Transcript of Record.

Filed July 30, 1908. W. H. Hare, Clerk.
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In the District Court of the TJnite'd States for the

Easterji District of Washington, Southern Divi-

sion.

No. 36.

UNITED STATES OF AMERICA,
Plaintife,

vs.

CHEIS. HANSON,
Defendant.

Order [Extending Time to Prepare, etc., Transcript

of Eecord].

It being represented to the Court that it will re-

quire more time than under the rule and citation is

allowed to prepare, certify and transmit the tran-

script of record in the above-entitled cause to the

United States Circuit Court of Appeals ; it is hereby

Ordered that the Olerk of the Court have until and

including the thirtieth day of August, 1908, in which

to prepare, certify and transmit said transcript of

record to the United States Circuit Court of Appeals

for the Ninth Judicial Circuit, wherein said cause

is pending on a writ of error.

Done this 3d day of August, A. D. 1908.

EDWARD WHITSON,
Judge.

[Endorsed] : Order. Filed for Record August 6th,

1908. W. H. Hare, Clerk. By Edwd. E. Cleaver,

Deputy.
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In the District Court of the United States for the

Eastern District of Washington, Southern Divi-

sion.

Clerk's Certificate to Transcript of Record.

United States of America,

Eastern District of Washington,—ss.

I, W. H. Hare, Clerk of the District Court of the

United States for the Eastern District of Washing-

ton, do hereby certify that the foregoing tj'pewritten

pages, numbered from one to 175, inclusive, as

called for in the annexed praecipe, are true and cor-

rect cop3^ of the record, as the same remains on file

and of record in said District Court, and the same

which I transmit, constitute my return to the an-

nexed order of appeal, lodged and filed in my office

on the 2d day of July, 1908.

I further certify that the cost of preparing and

certifying said record amounts to the sum of $9G.10,

and the same will be included in my account against

the United States, for the quarter ending Septem-

l)er 30th, 1908.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said District Court, a"*

the city of North Yakima, in said Eastern District

of Washington, this 10th day of August, A. D. 1908,

and of the Independence of tlie Unito-l States o"

America, the one hun Ire 1 and thirty-third.

[Seal] W. H. HARE,
Clerk U. S. District Court, Eastern District of

Washington.
By Edwd. E. Cleaver,

Deputy.
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[Marshal's Return to Writ of Error (Original) .]

United States of America,

Eastern District of Washington,

United States Marshal's Office,—ss.

I hereby certify and return that I received the

Writ of Error hereto annexed at Spokane, Wash-

ington, on July 2, 1908, and served the same at North

Yakima, Washington, July 6, 1908, on H. J. Snively,

attorney for the defendant therein named, by then

and there delivering to, and leaving with, the said

H. J. Snively, as such attorney, a copy of said Writ

of Error, then and there certified by W. H. Hare,

Clerk of the United States District Court for the

Eastern District of Washington, to be a true and

correct copy of the original Writ of Error hereto an-

nexed.

Fees: Service, $2.00.

GEO. H. BAKER,
United States Marshal.

By Charles P. Pray,

Deputy.

[Endorsed] : Filed in the U. S. District Court,

Eastern Dist. of Washington. Jul. 6, 1908. Wm.
H. Hare, Clerk. Edwd. E. Cleaver, Deputy.
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[Writ of Error (Original).]

United States Circuit Court of AppealSy for the

Ninth Circuit.

United States of America,

Ninth Circuit,—ss.

The President of the United States to the Honorable

EDWARD WHITSON, Judge of the United

States District Court, for the Eastern District

of Washington, Greeting

:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said District Court, before you, between the

United States of America, plaintiff, and Chris. Han-

son, defendant, a manifest error hath occurred to

the great prejudice and damage of the said plaintiff,

United States of America, as by its complaint ap-

pears, and as in said and appears by the petition

herein, we being willing that error, if any hath been,

should be duly corrected and full and speedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal distinctly and openly you send

the record and proceedings aforesaid, with all tilings

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, at San

Francisco, in the State of California, together with

this writ, so that you have the same at the said City

of San Francisco, in the State of California, in said

Circuit, within thirty (30) days from the date of
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this writ, in the said United States Circuit Court

of Appeals, to be then and there held, that the rec-

ord and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to

be done to correct that error, what of right and ac-

cording to the laws and customs of the United States

should be done.

Yv^itness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 2d

day of July, A. D. 1908, and in the one hundred and

thirty-second year of the Independence of the United

States of America.

The above writ of error is hereby allowed.

EDWARD WHITSON,
United States District Judge, Eastern District of

Yv'ashington.

[Seal] Attest: W. H. HARE,
Clerk United States District Court, for the Eastern

District of Y/ashington.

[Endorsed] : No. 36. In il\Q District Court of

the United States for the Eastern District of Y7asli-

ington. United States of America, vs. Chris Han-

son. Y^rit of Error. Filed July 2, 1908. W. H.

Hare, Clerk, By , Deputy.

Filed in the U. S. District Court, Eastern Dist. of

Y^ashington. Jul. 6, 1908. Wm. H. Hare, Clerk.

Edwd. E. Cleaver, Deputy. Entered in General Or-

der Book, Vol. 1, page 67.
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[Marshal's Return to Citation.]

United States of America,

Eastern District of AVasliin^ton,

United States Marshal's Office,—ss.

I hereby certify and return that I received the

Citation hereto annexed at Spokane, Washington,

on July 2, 1908, and served the same at North Ya-

kima, Washington, July 6, 1908, on H. J. Snively,

attorneys for the defendant therein named, l3y then

and there delivering to, and leaving with, the said

H. J. Snively, as. such attorney a copy of said Cita-

tion, then and there certified by W. H. Hare, Clerk

of the United States District Court for the Eastern

District of Washington, to be a true and correct copy

of the original Citation hereto annexed.

GEO. H. BAKER,
United States Marshal.

By Charles P. Pray,

Deputy.

FEES.

Sendee $ 2.00

Expense 19.95

Total $21.95

[Endorsed]: Filed in tlie U. S. District Court,

Eastern Dist. of Washington. Jul. 6, 1908. Wm.
H. Hare, Clerk. Edwd. E. Cleaver, Deputy.
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Citation on ¥/rit of Error [Original].

UNITED STATES OF AMERICA—ps.

The President of the United States of America to

Chris. Hanson and to H. J. Snivety, Esquire,

Your Attorney, Greeting

:

You are hereby cited and admonished to be and ap-

pear at a session of the United States Circuit Court

of Appeals for the Ninth Circuit to be lield at the city

of San Francisco, in the State of California, in said

Circuit, within thirty (30) days from the date of

this citation and writ, pursuant to a writ of error

filed in the clerk's office of the United States Dis-

trict Court, for the Eastern District of Washington,

wherein the United States of America is plaintiff in

error, and you, the said Chris Hanson, are defendant

in error, to show cause, if any there be, why the

judgment in the said writ of error mentioned should

not be corrected and speedy justice should not be

done to the party in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 2d

day of Jul}?-, A. D. 1908, and of the Independence of

the United States of America the one hundred and

thircy-second.

[Seal] EDWARD WHITSON,
United States District Judge, for the Eastern Dis-

trict of Washington.

Attest: W. H. HARE,
Clerk United States District Court, for the Eastern

District of Washington.
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[Endorsed]: No. 36. In the District Court of

the United States for the Eastern District of AYash-

ington. United States of America vs. Chris Han-

son. Citation on Writ of Error. Filed July 2, 1908.

W. H. Hare, Clerk. By , Deputy.

Filed in the U. S. District Court, Eastern Dist. of

Washington. Jul. 6, 1908. Wm. H. Hare, Clerk.

EdAvd. E. Cleaver, Deputy. Entered in General Or-

der Book, Vol. 1, page 68.

[Endorsed]: No. 1632. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. Chris. Han-

son, Defendant in Error. Transcript of Eecord.

Upon Writ of Error to the United States District

Court for the Eastern District of Washington, South-

ern Division.

Filed August 13, 1908.

F. D. MONCKTON,
Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE

NINTH CIRCUIT

United States of America,

Plaintiff in Error,
^

V. ) No. 1632

Chris Hanson,

Defendant in Error.

ERROR TO THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT

OF WASHINGTON, SOUTHERN DIVISION.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

On the 31st day of December, 1906, the plaintiff brought

an action of ejectment against the defendant, alleging that

it was the owner of the land described in the complaint, and

that the defendant had wrongfully and unlawfully taken

possession of the same and withheld it from the plaintiff

(Record, p. i). To this complaint, after a demurrer there-



to had been overruled, the defendant tiled an answer, the

first part of which was, in elifect, a general denial, but such

denial was negatived by the affirmative defense therein plead-

ed which stated that the lands in question were, prior to

the defendant's occupancy thereof, public, unsurveyed lands

of the United States on which the defendant had settled

with the purpose of locating a homestead thereon as soon as

the land was surveyed and thrown open to settlement under

the laws governing the acquisition of homesteads. It was

also alleged in this answer that the object of the suit was to

obtain possession of the land for the purposes of the Reclama-

tion Service of the United States and for the purpose of

carrying out the purposes and intent of the Act of Congress

of June 17, 1902 (32 Stat., 388) known as the Reclamation

Act. It was also alleged in said affirmative answer that there

was no right or authority for bringing said action and that

the defendant settled on said lands before the same were with-

drawn from entry. The defendant's qualifications to enter

said lands as a homestead v\ere also pleaded, as well as the

fact that he had cleared about ten acres of the land, has

some of it enclosed by a fence and has resided on the land

for many years ( Record, p. 11).

Believing that said allegations did not state a defense,

but did, on their face, show affirmatively that the defendant

had no right to this land as against the Ciovernment. the

latter interposed a general demurrer thereto (Record, p. 14).

This demurrer was sustained because of certain mistakes in

connection with the description of the land (Record, p. 17),

and the ilefendant filed an amended answer, wherein the only



change was as to the description of the land in question

(Record, p. i8).

It was stipulated that the demurrer might be considered

as directed to the amended answer (Record, p. 182). After

argument, this demurrer was overruled, the court holding

that notwithstanding the land was unsurveyed and not open

to a homestead entry, and notwithstanding it was, In terms,

withdrawn for Forest Reserve purposes on September 8,

1902, and on September 13, 1904, for Reclamation pur-

poses, the defendant's settlement thereon for homestead pur-

poses gave him a prior right to the land and that the Gov-

ernment could only secure the land for Reclamation pur-

poses by condemnation (Record, p. 22). The ruling of the

court on the demurrer was based, as stated in the court's

opinion, on the assumption that the provision for withdrawals

under the first form covering "lands required for any Irriga-

tion works" was burdened with an exception as to lands upon

which qualified persons had located for the purpose of enter-

ing the same as homesteads. This provision appears In sec-

tion 3 of the Reclamation Act. After the demurrer was

overruled, the plaintiff filed a reply putting In Issue the de-

fendant's qualifications to enter said lands as a homestead and

the bona fides of his alleged settlement (Record, p. 39).

Upon the trial, before a jury, the court, at the conclusion of

the evidence, granted defendant's motion for an instructed

verdict in favor of the defendant and thereupon entered a

judgment dismissing said action (Record, pp. 45, 180, 181).

The Government excepted to the aforesaid rulings adverse

to it, and sued out a writ of error to the end that they might

be reviewed bv this court.
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ASSIGNMENT OF KRRORS.

( Record, pp. 184-186.)

The United States of America, the plaintiff in this action,

in connection with its petition for a writ of error, makes the

following Assignment of Mrrors which it avers occurred upon

the trial of said case, to-wit

:

1. The court erred in overruling plaintiff's general

demurrer to the aHirmative defense contained in the defend-

ant's amended answer and entitled "Further answering said

complaint"; the court deciding and holding that the de-

fendant had a right as against the United States to enter

upyon, locate and settle on the land described in the complaint

as a homestead, notwithstanding the same was unoffered and

unsurveyed land of the United States and had been with-

drawn from entry for forest reserve and reclamation purposes.

2. The court erred in granting (at the close of the

testimony at the trial of the cause) defendant's motion to

instruct the jury to return a verdict for the defendant (ami

in so instructing the jury), for the reason that not only liid

the evidence and testimony show that the defendant did not

make a bona fide entry or location on the land described in

the complaint, but that he had no right as against the L nited

States to enter upon, or locate on, or hoKl said land (the

same being unsurveyed and unoffered land of the I nitCvl

States), after the same was withdrawn Ironi entrv or loca-

tion; said land having been withdrawn from settlement or

entry of any kind or character, for forest reserve ami

reclamation purposes.

3. The court erred in instnicting the jury that there
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was nothing for them to decide in the case, that if the Re-

clamation Service desired the land for reclamation purposes

they would have to proceed in another way and that they

should bring in the following verdict, to-wit: "We, the

jury in the above entitled action, find for the defendant under

the instruction of the court," for the reasons stated in

Assignments of Error Nos. 2 and 4 herein.

4. The court erred in granting the defendant's motion

for a judgment of dismissal and entering a judgment of dis-

missal herein on the verdict of the jury, for the reason that

the defendant was not by the evidence shown to be qualified

to make a homestead entry on the land described in the com-

plaint, nor did the evidence show that he made a bona fide

settlement, location or entry for a homestead thereon; he had

no right as against the United States, to enter, locate or settle

on the land described in the complaint as a prospective home-

stead, the same having been unoffered and unsurveyed land

of the United States and had been withdrawn from entry

or settlement of anv kind, for forest reserve and reclama-

tion purposes; nor was the jury allowed to find as to the

question of fact whether the defendant was, or was not, a

person qualified to make a homestead entry, or whether he

had entered and located on said land in good faith for the

purpose of finally securing a homestead thereon and had

complied with the law governing homestead rights,

5. The court erred in not entering a judgment for the

plaintiff at the conclusion of the trial on the ground that the

evidence and the pleadings showed that the defendant H'ad

no right, title, interest or estate, as against the United States,

in and to the land described in the complaint, or any part



thereof, because the same was unoftered and iinsurveyed land

of the United States and had been withdrawn from entry,

location or settlement of any kind for forest reserve and

reclamation purposes.

Wiu:rkf(jrk, The plaintiff, United States of America,

prays that the judgment of the District Court of the United

States, for the Eastern District of Washington, herein, be

reversed, and that the said court be directed to enter a judg-

ment herein as prayed for in the complaint.

ARGUMENT.

I.

While the errors assigned are five in number, they really

raise only two principal questions which we desire to argue

in this brief, namely: (i) Was the court right in deciding

that a settler on unsurveyed government land, which was

theretofore or thereafter withdrawn for forest reserve pur-

poses and, in terms, for reclamation purposes, has a right to

said land as against the Government and that the Government

can not use or occupy it without the defendant's consent, except

by condemnation; and (2) if, as a matter of law, the defend-

ant could, by a bona fide homestead settlement secure a prior

right to such land as against the (iovernment, could the

court, under the law, take from the jurv the right to pass

upon the question of the defendant's qualifications to make

a homestead ciitrv and the hotui fidis of such cntrv.

The errors assigned raise these two propositions, conse-

quently our argument will be addressed to them without

further separate specific reference thereto.



The lower court, as we read the opinion, does not deny

that a settler on unsurveyed public lands secures no vested

right therein, and acknowledges the power of Congress to

withdraw, or provide for the withdrawal from settlement,

of land of this character and make such disposition thereof

as it sees fit and that its motive for so doing is immaterial

(Record, pp. 25-29), recognizing the doctrine laid down in

Frisbie v. fVhitney, 9 Wall., 187; 19 L. C. P., 668.

Yosemite Valley Case, 15 Wall., 77; 10 S. C. R., 9.

Buxton V. Travers, 130 U. S., 232; 9 S. C. R., 509.

Northern Pacific Ry. Co. v. Colbnrn, 164 U. S., 383 ;

17 S. C. R., 98.

Russian American Packing Co. v. U. S., 199 U. S.,

570; 26 S. C. R., 157.

Shiver V. U. S., 159 U. S., 495; 16 S. C. R., 54.

Tarpey v. Madson, 178 U. S., 220; 20 S. C. R., 849.

Campbell V. Wade, 132 U. S., 38 ; 10 S. C. R., 9.

Lansdale v. Daniels, 10 Otto, 113; 25 L. C. P., 587.

Kan. Pac. Ry. Co. v. Dunmeyer, 113 U. S., 629; 5

S. C. R., 566.

What the lower court does not acknowledge is that the

Secretary of the Interior has the power to withdraw this

land from settlement under the power conferred on him by

the Reclamation Act, hereinafter referred to, because the

defendant claims it as a homestead, and that consequently

he has a right to stay upon the land until, by condemnation,

his rights are extinguished and he is paid therefor. It was

held by the lower court that all withdrawals provided for

in this act contained an exception as to homestead entries and



it made no diticrcncc whether such vvithdra\>als were made

under the first form for "irrigation works" or under the

second form because "susceptible of irrigation." Assuming

that a formal withdrawal of unsurveyed lands is necessary this

narrows the first general question herein down to the correct

interpretation of the withdrawal clauses in section 3 of this act.

Section 3 of the Act of June 17, 1902 (32 Stat, h., 388),

commonly known as the Reclamation Act, is in the follow-

ing language

:

"Sec. 3. That the Secretary of the Interior shall, before

giving the public notice provided for in section 4 of this act,

withdraw from public entry the lands required for any irriga-

tion works contemplated under the provisions of this act, and

shall restore to public entry any of the lands so withdrawn
when, in his judgment, such lands are not required for the

purposes of this act; and the Secretary of the Interior is here-

by authorized, at or immediately prior to the time of begin-

ning the surveys for any contemplated irrigation works, to

withdraw from entry, except under the homestead laws, any

public lands believed to be susceptible of irrigation from said

works; Provided, That all lanils entered ami entries made
under the homestead laws, within areas so withdrawn during

such withdrawal shall be subject to all the provisions, limita-

tions, charges, terms and conditions of this act; that said sur-

veys shall be prosecuted diligently to completion, and upon

the completion thereof, and of the necessary maps, plans and

estimates of cost, the Secretary of the Interior shall determine

whether or not said project is practicable and advisable, and

if determined to be impracticable or unad\isablc he shall

thereupon restore said lands to entry; that public lands which

it is proposed to irrigate by means of any contemplated works

shall be subject to entry only under the provisions of the

homestead laws In tracts of not less than forty nor more than

one hundred and sixty acres, and shall be subject to the limi-

tations, charges, terms and conditions herein provided;

Provided, That the commutation provisions of the home-

stead laws shall not apply to entries made under this act."

It will be noticed that this section provides for twf>
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forms of withdrawal of lands in connection with reclamation

projects; the first concerns a withdrawal of lands "for any

irrigation works contemplated" under the provisions of the

act, and the second, such lands as are "believed to be sus-

ceptible of irrigation." The statute expressly excepts from

the operation of withdrawals under the second form home-

stead entries. There are no exceptions expressed in zvith-

draivals under the first fcrm.

On December i8, 1902, the land in controversy was, by

the Secretary of the Interior, withdrawn "from settlement,

entry, sale or other form of disposal" for Forest Reserve

purposes (Record, pp. 59, 60), and on September 8, 1904,

the Secretary, "under the first form of withdrawal" did

"withdraw from any form of disposition whatev^er the public

land within the area described," and stated further that "this

withdrawal is in connection with the Cle Elum, Kachess and

Keechelus reservoir sites under the Yakima project." This

land was also covered by the withdrawal last described

(Record, pp. 66, 67, 69). The lower court took judicial

notice of these withdrawals, but they will be found in the

record at the places above designated. The withdrawal for

reclamation purposes was made as above stated, under the

first form "for any irrigation works." This withdrawal in-

cluded all of the lands around Lake Keechelus which would

be overflowed, as is defendant's alleged claim, by putting a

dam across the outlet of the lake, as is being done, and thereby

making of the lake a reservoir.

The lower court seems to conclude that literal!\ with-
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drawals under the first tonn di) uicKkIc hoiiicstcad entries,

but says:

"The construction rehed upon by counsel is, that for 'land

required for irrigation works' a homestead claim may be

ignored, notwithstanding the express pro\ ision that no with-

drawal may be made as against homestead entries generally

upon lands to he irrigated (italics ours). This construction

is extremely technical and literal" (Record, p. 34).

and, by illustrations, reasons that such a rule of construction

should not be applied under the circumstances of this case.

It is said in the opinion of the lower court that the with-

drawal provisions of the act in question were insertcii "to

anticipate future claims which might embarrass the estab-

lishment of the works in contemplation" (Record, p. 35)-

In that expression we heartily concur. The withdrawals

were to be made for that purpose, but it seems to us that the

lower court's reasoning not only negatixes such a purpose,

but makes possible the \"ery embarrassment sought to be

avoided, for the designing settler can easily and safely place

himself in the path of ex'ery project contemplated and suc-

cessfully demand compensation for his rights. If seven-

teen, ten or fixe years settlement L'^ives a right as against the

(iovernment when it desires its land for "irrigation works,"

then seventeen, ten or fixe days (]uite as effectually ansxyer

the purpose, for the degree of a settler's rights (before entry)

is not measured bx' the length of time xyhich he has occupied

the land. One xyho locates on the unsurxeyed public domain

has all of such settler's rights, or none of them, and the

l^crioil of his occupation is material only to ascertain xyhethcr
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the settlement is made in good faith—that is whether he is

a settler within the meaning oi the law.

If the lower court, in using the language just quoted,

meant that the withdrawal provision under the first form

was for the purpose of preventing embarrassment in connec-

tion with settlement made after the withdrawal, and we so

assume, it would involve two kinds of exceptions and there

would be read into withdrawals under the first form one dif-

ferent from that expressly stated under the second. That is

to say, under the second form of withdrawals, a homestead

entry may be initiated successfully, either before or after

withdrawal and without regard to a survey. Under the first

form, if the lower court's theory is correct as to the pur-

pose to prevent embarrassment (by reason of "future

claims"), the exception must be limited to settlements made

after the withdrawal. But how is it possible under any rule

of construction, to read into this first form (if we must read

an exception into it) an exception with limitations different

from those contained under the second form of withdrawal?

There is but one character of exception expressed in connec-

tion with these withdrawals, and that is concerning homestead

entries. Tt is expressly attached to withdrawals under the

second form. If it is to be, by implication, read into that part

of the statute relating to withdrawals under the first form, It

must be read as it stands and it cannot be pruned down to

there apply to a certain class (as to time of settlement) of

homestead entries only. It cannot apply with full force to

one class of homestead entries and with half force to another.

If that one expressed exception applies to both forms of with-
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ilrawals, it is not less broad in the lirst than in the second, and

that brings us to the embarrassment to which we have herein-

before referred, and which we believe Congress sought to

avoid.

If this expressed exception applies to both forms of with-

drawals, tiien there can be >io icithdraiials as to homestead

entries whether the settlement is before or after the ivith-

draival and it makes no difference whether the land is wanted

for constructing irrigation works, or is withdrawn to carry

out other features of the project and the embarrassment re-

ferred to by the court is multiplied. The unscrupulous, with

the notice of the land described by the ( ioxcrnment contained

in the first withdrawal proclamation, may locate on this land

at any time before its owner, the (lovernment, takes physical

possession (and why not after that if its withdrawal accom-

plishes nothing?) and require the (jo\ernment to stop its

work until it condemns by a prolonged action in court, or

buys him off at an exhorbitant price to avoid the expense and

delay necessitated by condemnation proceedings. That is

precisely what Congress sought to avoid.

While the law deals gently with bona fide settlers. Con-

gress is not forced to ignore or imperil the public interests in

a hundred cases so that a few settlers, who act with their eyes

open, may receive all that they thought they might possibly

receive. It certainly knew that it might, to some extent, dis-

appoint those who received patents for public lands after the

Act of August 30, 1890 (26 Stat. 391 ). if the Ciovernment

should appropriate some portion of such lands "for ditches

or canals constnictcil by authority of the I'nited States,'*



13

nevertheless, Congress so provided In such patents, and if

the land involved herein should go to patent it would there-

after be subject to this right, no matter hoAv little it vv^as

expected by the defendant nor how much it might incon-

venience and damage him.

\Ve contend that this statute discloses clearly the inten-

tion of Congress when in the Reclamation Act it did not

except from withdrawals under the first form, homestead

entries. If the reservations in the Act of August 30, 1890,

are restricteci to technical "ditches or canals," it would as

well prove the attitude of Congress concerning this subject,

but there can be no doubt that the term quoted is broad

enough to inclucie reservoirs or dam site for which purpose

this land is sought, and the General Land Office and Interior

Department so construe it in the "Circular from the Gen-

eral Land Office" issued January 25, 1904. On page 53,

referring to this proviso, it is said:

"Under this proviso of the law, should a homestead en-

try embrace land that is needed in whole or in part for a

dam site, a reservoir, or a canal, the land would be taken

for such purpose, and the entryman would have no claim

against the United States for the taking of such right-of-

way."

This part of our argument suggests a reply to the state-

ment in the opinion ot the lower court of %!chat is to be con-

demned. We made the enquiry in the lower court and we

now respectfully reiterate it. If the defendant has no

vested interest in this land, then of necessity the entire in-

terest is in the plaintiff. What is it to condemn and pay for?

Is it to pay for an interest that the defendant does not own,



not\vithstanclin[j; the lad tliat under tlic Act of August 30,

1890, it can get this same right (alter the land is sur-

veyed, opened to entry, is occupied by the defendant for the

required time in the required manner, and is paid for)

alter a patent is issued, for nothing? Is a settler on unsur-

\eyed land without any vested rights in a more advantage-

ous position that a patentee with rights? Should the (iov-

ernment, in this case, have circumvented the defendant by

issuing to hiin a patent for this land before proceeding to

take possession of it?

It would seem that the mere reading of Section 3 would

demonstrate beyond question that it means precisely v;-hat

it says. If Congress desired to do what we contend, it used

the most appropriate language. It provides for two kinds

of withdrawals. One for lands on which the "irrigation

works" are to be constructed. 1 hat land it wanted to act-

ually use and occupy for its own purposes. Congress says

unqualifiedly that the Secretary of the Interior shall with-

draw this and no exception is hinted at. Congress, in an en-

tirely independent clause, authorizes the Secretary to then

withdraw such lands as he believes to be susceptible of irri-

gation, and excepts, expressly, from the operation of said

last named withdrawals, homestead entries. That undoubt-

edly means past or future entries. Entries of this character

of lands were precisely w hat Congress wanted to encourage.

The Government did not intend to use such lands, but

wanted others to occupy them tor the f)urpose of making

profitable the irrigation project.

There is also contained in the pro\iso to this Section, the
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following very expressive language: "That public lands

which it is proposed to irrigate by means of any contem-

plated works shall be subject to entry only under the pro-

visions of the homestead laws in tracts of not less than forty

nor more than one hundred and sixty acres, and shall be

subject to the limitations, charges, terms and conditions

herein provided." (Italics ours.) Not one word is said

as to the conditions under which lands which were not to be

irrigated, but were to be used for "irrigation works," should

be settled on as homesteads. This proviso, like the excep-

tion under discussion, is directed in express terms to the

lands to he irrigated. If Congress intended to permit home-

stead entries on lands to be used for "irrigation works,"

why did it again so deliberately ignore such lands in pro-

viding the terms and conditions under which homestead en-

tries could be made thereon? Or did Congress intend to go

further than is contended for herein by the defendant in

error and permit entries on such lands without condition or

limitr.lioii and exempt such entries from the "terms and con-

ditions herein provided" ? That is what Congress has done

if this decision is to stand.

The learned judge who tried the case in the lower court

sees in the failure to read into withdrawals under first form

an exception as to homesteads, a hardship on those who

have settled on lands upon which the Government may de-

sire to construct "irrigation works." In a limited sense,

that may be true in some instances, but that fact is, it seems

to us, hardly a criterion in view of the plain terms of the

statute. Any vast enterprise, such as the reclamation of
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public lands, can hardly be carried out without interfering^

with some private arrangement made by individuals. Many

of the cases above cited suggest possible hardship in the

sense evidently meant by the lower court, but that did not

change the law. We may well enquire what the hardship is

that enters so deeply into the decision of this case. There

is no deception or unfairness. The Government never

promised that it would throw this land open to homestead

entry, or even survey it. The defendant knew that not only

might the Government never throw this land open for settle-

ment, but he knew it might need it for its own purposes and

projects of many kinds, and also that he might lose it by

death before his rights attached, if he elected to stay upon it.

Knowing all of these contingencies he settled on the land

(we are assuming that he did make a bona fide settlement

for the purposes of argument). He took it subject to all

of the above conditions and now one of them has arisen and

the lower court says he cannot be removed because Congress

did not mean what it said in the Reclamation Act, notwith-

standing It has meant what it said when dealing with

similar rights of others who were quite as much entitled to

consideration as this defendant. It must not be overlooked

that particular cases of hardship, even if they are real, are

not decisive criterions in construing a statute like the one

under discussion.

Section 3 of the Act of May 14, 18 So (21 Stat. L.,

141) is cited in support of the contention ot the defendant

in error, though we are unable to see its application to the

facts here. That statute simply gives a settler who intends
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to claim a homestead "the same time to file his hom.estead

apphcation and periect his original entry in the United

States Land Office as is nov/ allowed to settlers under the

pre-emption laws to put their claims on record, and his right

shall relate back to the time of settlement, the same as if he

settled under the pre-emption laws," The prospective

homesteacier is given the same rights as a pre-emptioner, and

nothing more. As held in the cases first cited herein, a

mere settlement under the pre-emption laws gives no rights

whatever as against the Government. Thereunder the title,

'ivlicu perfected, related back to the date of settlement. But

there has been no perfected entry here, hence there is nothing

to relate back. As said in Russian American Packiir^ Com-

pany V. United States, snpra, there is no "vested right" un-

til "the purchase money has been paid."

Our attentiop is also called to Section 2 of the Act of

June 27, 1906, which amends the Reclamation Act (34

Stat., L. 519). This section provides for the making of a

second entry by one from whom a relinquishment is secured

for the purpose of carrying out the project. This clearly

applies to the second form of withdrawals. That excepts

Jioniestead entries. Evei*)' irrigation project requires many

ditches and canals that go across and on lands to be irri-

^ated. Because their course or location was not known or

anticipated when the first withdrawal was made, the lands

required therefor would naturally be omitted from such vv'ith-

drawal and placed in the second, and it is provided that if

such lands are occupied bv homestead settlers and the taking

thereof bv the Government is settled by relinquishment instead
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of requiring condemnation, the cntryman may make another

location. It is an inducement to bring about a prompt and

fair settlement.

Again, this amendatory act cannot possibly relate to set-

tlements on unsurveyed and unentered land such as that in-

volved here, for there can be no relinquishment concerning

such lands, A relinquishment is effective so far as the Gov-

ernment is concerned, only at the time of or after a record

entry has been initiated in the Land Office. Section 2 of said

Act refers only to "lands co\-ered by a ho}ia fulr unperfected

entry;" that is an entry (of necessity on surveyed land) which

has been initiated and is of record in the I,and OfHce, but

where the land has not been paid for. Again Congress

has deliberately refused to recognize any rights in settlers

on unsurveyed lands. This amendatory statute not only

does not militate against our contention but positively sup-

ports it. If Congress supposed In the Reclamation Act,

that it had granted or recognized any rights in settlers vsho

had not initiated an entry in the Land Office, why did it not,

when dealing with the subject of adjustment and compensa-

tion in this amendatory act, provide for this manner of

adjustment?

It is said in the opinion of the lower court that the au-

thority to condemn is evidence of the intention of Congress

to except homestead entries from the effect of the tirst with-

drawal, but we respectfully conteml that no such deduction

can be drawn therefrom. These projects often require much

land for which patents have been issued, on which to builil

irrigation works as the records of the lower court bear wit-
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ness, and as can be readily imagined. The condemnation

provided tor is to acquire such property.

Why should the Act of May 14, 1880 (21 Stat. L.,

141) be cited as conierring a vested right in a settler on

unsurveyed land, when the Supreme Court has said, in the

cases above cited, all but two of v/hich w-ere decided long

alter tJiis act zcas passed, that such a settler acquires no

right as against the Gov^ernment. This court is so famjliar

v\'ith these cases, and there is so little conflict as to what

they decide, that to comment on them at length would be

superfluous.

The rule we contend for was recognized by this court in

Holmes V. United States, 118 Fed., 995, for the purpose

of showing the effect of an exception in the President's

withdrawal proclamation. One of the defendants had set-

tled on the land two years before the withdrawal proclama-

tion. The proclamation expressly excepted lands upon

which a "valid settlement" had been made. Only because

of the exception in the proclamation was the defendant's

claim recognized. This court said that because of the rec-

ognition of the settler's rights "as against all except the United

States, that such settlement, while it confers no rights which

the Govennuetjt is bound to respect, is nevertheless a valid

settlem.ent and made pursuant to law, and that It comes

within the spirit and intent of the exception contained in the

proclamation of the President." (Italics ours.) The lack of

any rights in the settler as against the United States seems

to have been conceded; the question was had there been a

"valid settlement" on the land involved? If so, it was ex-
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ceptcd by tiie express terms oF the proclamation. Where is

the authority for holding that the defendant has a vested

right in this land when the Supreme Court, as well as this

court, says that no such right exists? And if no such right

exists, what is there to condemn?

We are unable to understand how the lack of any vested

right in the defendant can be reconciled with the necessity

for condemnation, though the absence of the former and

the necessity for the latter are upheld by the lower court.

This is an action in ejectment. The plaintiff put in evi-

dence, and it was admitted by the defendant, that the lands

in question were of the unsurveyed public domain of the

plaintiff. It was alleged in the answer and admitted in the

reply that the lands were wanted for reclamation purposes.

The withdrawal for forest reserve purposes and under the

iirst form for reclamation purposes was also proved. It

must be conceded that the plaintiff had then made out a case

and was, in the absence of some evidence Irom the defend-

ant, entitled to a judgment. The defendant then offered

testimony which, we will assume, showed that he had located

on this land for a homestead. But the Supreme Court and

this court hold that such a location vests no right in the set-

tler (defendant), as against the Government (the plain-

tiff). Why then is not the plaintiff entitled to a judgment?

We suggest this independent of the question of withdraw-

als. How does this defendant, without anv right to this

land as against the Government, secure a judgment in this

case which can be founded only on a vested right as against

it? The result of this action, if correct, is a paradox.
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As before stated, this is an action in ejectment. Section

5500 Bal'linger's Code of the State of Washington, says:

"Any person having a vahd subsisting interest in real prop-

erty, and a right to the possession thereof, may recover the

same by action in the Superior Court of the proper county,

to be brought against the tenant in possession." Section

5508 says: "The plaintiff in such action shall set forth in

his complaint the nature of his estate, claim, or title to the

property, and the defendant may set up a legal or equitable

defense to plaintiff's claims; and the superior title, whether

legal or equitable, shall prevail." It is alleged in the com-

plaint that the plaintiff is the owner of this land. It is not

denied in the answer that the plaintiff is such owner, but

certain facts are alleged upon which the defendant con-

cludes and alleges that he has a vested interest in the land.

The Supreme Court, this court and apparently the lower

court, say that the facts so alleged in the answer do not give

to the defendant any right which the plaintiff is bound to

recognize; that they give to the defendant no vested ri^Jit.

Why, then, under the statute, should not the "superior title

* * * prevail" ? We confess our inability to see how

no right whatever can prevail over the acknowledged own-

ership.

It may well be doubted whether any formal withdrawal

of unsurveyerd lands is necessary in order for the Go\ern-

ment to maintain a suit for their possession. It may be done

to cause as little misunderstanding and inconvenience as

possible on the part of prospective settlers. Such lands have

never been offered for sale and consequently they cannot
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actually be nitlidrdiiii from sale. 1 hey mas he thereafter

surveyed and sold, hut a withdrawal, in form, means little

more than that they are less liable to be sold than other

lands. It the settler has no vested rit^ht in unsurveyed

lands, there is certainly no lejjjal duty to formally withdraw

such lands before taking possession of them. Congress, in

the Reclamation Act, provided lor withdrawals, but it may

be consistently argued that this provision was directed to

lands which then were or should thereafter be sur\'eyeil ami

offered for sale. It told the Secretary of the Interior to

take such lands as he thought necessary to build irrigation

works, and it is conceded that that is what he is doing. The

withdrawals are really directed to the Regitser and Receiver

of the different local land offices. These officers have nothing

to do with selling unsurveyed lands, but deal with applications

for surveyed lands only, and it is highly probable that it was

to these lands that the withdrawals are directed primarily.

While it may be unnecessary to decide this point, we believe

that, inasmuch as Congress directed the Secretary to take

possession of certain lands (uui left their wJcction lo liitn, he

has a right to institute an action in the name of the United

States to secure such lands as he, untier his authority, de-

cides are necessary', and that a prior formal withdrawal

was unnecessary when such lands were unsurveyed. To be

sure withdrawals covering unsur\cycd lands were some

warning to prospective settlers but not to those who nlreads

occupied such lands. The position of this defendant is not

improved by a formal withilrawal. That part of the amemi-

atory act of June 27. iqnC, which deals with relinquish-
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ment and on which we have heretofore made some com-

ments, strongly suggests this view.

11.

The second general question presented by the assignment

of errors is entirely distinct from the first. Assuming that

the decision of the lower court was correct, should he not

have allowed the jury to pass on the questions put in issue

as to the validity of the defendant's so-called homestead set-

tlement and his qualifications to make the same?

Passing the issues of fact concerning which the lower

court might think there was no great conflict of testimony,

we ask this court's attention to some of the evidence cover-

ing the bona fides of the defendant's settlement.

Notwithstanding the idea conveyed in his answer that he

had claimed possession of this land for seventeen years, he

says on page 104 of the record, that he "claimed posses-

sion" since 1900. Also that he had a road house and ferry on

this land. (Record, p. 107, 108.) His answer, under

oath, states that he has been qualified to settle upon this land

since 1891, but he admitted on cross-examination that he

did not declare his intention to become a citizen until 1900.

(Record, p. 109.) This discrepancy was not fatal, but was

m.aterial and important and demonstrated to the jur\' that

he would make a false statement under oath.

On page 1 1 1 of the record, the following cross-exami-

nation occurred

:
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"Q. Vuu nc\cr iiKule any pretense to claim this land

as a homestead until 1905, did you?
A. No, sir."

"Q. You had boats up there to rent in the summer time

to picnickers?

A. Yes, sir.

Q. You accommodate people who come up there with

boats and you charge for it?

A. I charge them; yes.

Q. Charge them rent for boats?

A. Sure.

Q. You never made a pretense at all ol claiming the

land until 1905 ?

A. No, sir; I didn't know how the land laid or how it

would come in surveying. Ihey came there and squatted

all around me so I had to claim it.

Q. After you found the reclamation service was com-

ing in there to do some work, you concluded you would
claim the land?

A. Yes, sir.

Q. Never before that time?

A. It was before they came in there.

Q. 1905, wasn't it?

A. I don't know exactly. I done service up there for

five years myself." (Record, p. 112.)

Independent of the balance of the testimony following

this confession, it was sufficient alone to show that he was

not a bona fide settler under the homestead laws, but was

trying to anticipate the Reclamation Service and profit there-

bv. This was recognized by his attorney, who brought him

up shortly by saying:

"Q. What do vou mean by saving you only claimed

this land as a homestead since 1905?"

To be scoKled by his attorney was pretty good evidence

to the witness that he had been talking too freely ami was

close to the danger line, so he promptly denied having made

such a statement. His counsel then askcil him: "Do vou
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understand the question put to you by counsel?" To this

he answered: "No, sir; only from 1900." (Record, p,

115). What was meant by this answer we are unable to

say. It makes little difference whether or not he intended

to repudiate the statement made on cross-examination. If

he did, it was a self-serving declaration directly opposed to

an unqualified declaration theretofore made against his in-

terests.

The defendant's testimony shows little more than that

he had never plowed a foot of this land; that he

had no family and had made his living by renting boats,

and ferrying people across the lake. His only cultivation

consisted, according to defendant's witness, Reinovsky^ in

a potato patch 40x60 feet. He afterward said it was 40X

150 feet. (Record, pp. 132-139.) Plaintiff's witnesses

made it less.

Mr. Harding, a witness for the plaintiff, says that he

saw no cultivation on this land. (Record, p. 171.) Mr,

Conway says that there was a small piece of land which might

at some time in the past have been spaded. (Record, p. 172),

and that the land is chiefly valuable for its timber. (Rec-

ord, p. 173.) Notwithstanding the fact that the defendant

had testified that he made no pretense to claim a homestead

on this land until 1905 and after its withdrawal, and that

he did not conclude to locate a homestead thereupon until

after it was wanted by the Reclamation Service; and with-

out recognizing the issues raised as to the character of de-

fendant's occupancy, which measured his good faith, the

court said in granting the motion for a directed verdict for
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the defendant: "If the jury found that he did not chiim the

lantl as homestead in good faith, the court would have to

set the verdict aside." (Record, p. i8i.) 1 he motion

was granted.

It is not in issue herein whether the preponderance of

the evidence was in favor of either the plaintiff or the de-

fendant, but whether any one of the twelve men who con-

stituted the body to which the law refers questions of fact,

)nay not have thought that the defendant had not shifted

the burden imposed ())i hhn when he undertook to justify

his possession of the plaintiff's land.

Under the issues it was not incumbent on the plaintiff

to prove in the first instance, that the defendant was not a

qualified and bona fide settler. The burden of doing this

was on the defentlant, and it required a greater amount of

proof to do this than was necessary on the part of the plain-

tiff to negative it. The court evidently thought that the de-

fendant had overcome this burden, but that was for the jury

to decide.

It certainly was possible for a reasonable man to ha\e be-

lieved defendant when he said he did not intend to claim the

land until 190:;, when it had been withdrawn and the Recla-

mation Service was known to want it, for he saiil so. If he

thereafter denied making such a statement the jurv and not

the court should ha\c deciiled whether the defendant lied

when he was speaking against his interests, told a falsehood

when making self-serving statements, or was mistaken in

either case.



This land was not of such a character as is usually

sought for homestead purposes (Record, p. 173, Exhibits

5 to 10 inc.), and in connection with other evidence prop-

erly before the jury, they might have been led to believe

that the defendant had no intention of taking this land as a

homestead until it became evident that it would have a par-

ticular value in aid of the Yakima irrigation project, and

that before he had decided to occupy this land as a home-

stead (if he ever did so decide), he was staying there for

the sole purpose of ferrying people across the lake or rent-

ing boats to those who desired them.

Again, the lower court seems to have overlooked the

fact that if the withdrawal in 1904 was for the pur-

pose of protecting the Government and saving embarrass-

ment, as suggested in his opinion, it became of the utmost

importance to know at what time the defendant decided to

locate this land as a homestead. It was withdrawn in 1902

for Forest Reserve purposes. That withdrawal was never

annulled. It was again withdrawn for reclamation pur-

poses under the first form, in 1904. There certainly was

conflicting evidence as to the time at which this defendant's

rights attach'ed, if they did attach, and it is of the highest

importance that that time be fixed in its relation to the two

withdrawals. It seems to us impossible for the lower court

to say correctly that the jury would have had no right to find

not only that the defendant was not a bona fide settler but

that defendant's alleged settlement was initiated and his

rights attached ( ?) after one or both of the withdrav.-als took

effect. The lazv on this branch of the case is so well settled
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that it seems to us unnecessary to indulge in elaborate cita-

tions. We think the cases generally hold in accordance with

I Greenleaf on Evidence, Sec. 49, that "Whether there be

any evidence or not, is a question for the jutlge; whether

there is sufficient evidence is a question for the jury."

The second general question presented herein is, of

course, immaterial should our position on the first one be sus-

tained. We believe, however, that on principle and author-

ity the court erred in deciding both of these questions, and

because of such error the judgment entered herein should

be reversed and that judgment should go for the plaintiff as

prayed for in its complaint.

Respectfully submitted,

A. G. AVERY,

United States Attorney.

J. B. LINDSLEY,

Assistant U. S. Attorney
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i>l .'HE

ONIIEO STATES CIRCUIT COURT OF APPEALS

FOR THE

NINTH CIRCUIT

United States of America.
j

Plainiiff in Hrror, J
I

vs.
\

No. 1632

CiTRis Hanson. \

Defendant in Error. I

ERROR TO THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF WASHINGTON,

SOUTHERN DIVISION.

r.RIKF OF DEFENDANT IN ERROR.

STATED! EXT OF THE CASE.

Tlie defendant in error. Cbris Hanson, \\en\ \\\y^\^ the land

in eontrovers)- in the ycir 1891 (Record p. 107), and lie has

lix'ed npon the lan.d continnmisly nntil the present time.

He declared his intention to heeonie a citizen on the _Mst

of An,!:.insl. i()(^o : (Record p. S3); he hecinie a citizen



Sc|)tonil)or lo. \()o() ( Kccord. p. S4 ) : his ri_L,dits as a settler

l)etiaii at that time: he had hccn ii])Mn the land before that

time with iiitentinn to apply for title to the same throu,<,di the

homeste:id law. ( Ivecord, p. 10^)).

As early as 1<S<)() he endea\ored to ^et the land siir\eyed.

( Record, p. I iC>). He continued to endeaxor to <i;et the same

sur\eyed until the commencement of this suit. (See communi-

cation with Iv r. Kin^shurw I'. S. Sur\e}dr r.eneral of the

State of Washington, under date of .\umust 5. i(;oj. Defend-

ant's "1\N. C\"" p. S7 of Record) also communication with W.

A. Richards. Commissioner of the (^leneral Lrmd ( )tVice, and

(leor.i^e W . I'Aans. acting' Chief Clerk Dept. of the Interior.

( Rp. i)0-()\ of Record.

The impro\ements nride l.y 1 lanson uj) to Se])temlier. 1906.

when the Reclanntinn Service hei^"an work on the Kccchlus

dam. cost ten or fifteen hundred dollars. (Testimony of C. ]\.

Rum. k'ecord. ]). 1 59.

)

.Mr. Rum was a contractor for the Reclanntion Service.

See also testimon\' of Judson Conklin. Rec(»rd p. 143. and >!

Cornelius K. X'anderhilt, p. i JO.

.\R(UM1':\T.

The lt>wer court \ery properl\- directed a verdict in this case,

and we l.elie\e this court will arrive at the s-mie conclusion

upon a considi-ration ot ilu' case.
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The United States cannot maintain this suit ffn" the fol-

lowing- reasons

:

First. There is no autliority anywliere to authorize tiie

Secretary of the Interior or Attorne}- General to institute a

suit of this kind against a settler.

Scc()JuL The Reclamation Act does not re])eal the act of

Congress gi\ing a qualihed settler the right to settle uiK)n Uii-

sur\'e)'e(l lands.

Third. The Reclamation Act is unconstitutional, and,

therefore, no action of the Secretary of the Interior or of the

Attorney General can he legally founded upon it.

AS TO THE AUTHORriA' TO IXSTITrTK A Sl'IT

OF THIS KIXD.

^I'he Reclamation Act itself cf-nfers s[)ecial authorit_\- upon

the Secretary of the Interior to institute suits .for the purposes

of said act. The whole suhject is ccjvered hy Section 7 of

said act, which is as follows:

"Sec. 7. (Condemnation for rights, etc.) That where in

carrying out the pro\'isions of this act it hecomes n.ecessary

to ac(|uire any rights or property, the Secretary of the In-

terior is hereby authorized to ac(|uire the same for the L'nited

States l)y purchase or bv condemnation under judicial ]~)rocess.

and to p'i\- from the reclamation fund the sums which may be

needed for that purpose, and it shall be the duty of the .\t-

torney General of the United States upon ex'ery application of

the Secretary of the Interior, under this act, to cause ])ro-

ceedings to l)e commenced for condemnation within thirty days

from the receipt of the application at the Department of Jus-

tice."



This is c\ohisi\c of an\- otlicr antlmrity in the premises, un-

der the well kntiwn principle nf eniistrnction that when anth(»r-

ity is expressly i^ixen it exclndes i)()wer by iniplicati<»n.

T have carefnllv j^one ()\er all nf the Acts of C'nn^'ress and

I am nnahle to hnd an}- statute .^-iNinti^ ti^ener.al ])ower to any

ji'ox'ern.mental otticcr to institute suits. Cono^ress lias. In-

various statutes «^i\en s])eci'd authority- to <^evernmental offi-

cers to institute suits in the nniue of the I nited States, liut

nowhere is authoritv miven to rnn- i)ul)lic ofhcer to institute

Sluts ijenerall}-. at his discretion, in the name of the L'nited

States, and 1 think the case

/// rr Cclcsliiw. 114 !'ril. Rr/".. p. 551.

IS a.n authority which sustains the position that no such j^en-

eral rij^ht exists in an\- puhlic oflicer. There certainly is no

rii^-ht i;i\-en to any i)ul)lic oftlcer to (lisjjossess a (|ualified home-

steader froui the possession of puhlic lands of the L'nite 1

States which he is in i):>ssession of under and 1)_\- \irtue of

tlK* honieste'id law. and Hanson, in this case, was in the ritj-ht-

fnl ])ossession of this I'uid under the honie^te-id law of the

L'nited States, and this law was the .-uUhoritx for his ri,sflit of

])<).-%se-ision and no statute of the l'nited Stales can he cited

.cjiN-iny;- any ])nhlic otl'icer the rii^lit to institute ejectment suits

ai^ainst a (|ualihe.l homesteider in possession of land under the

iiomcste'id law as it existed in i(;{^-o and up to the present time,

for that law. as it existe 1 in igoo. ji^ave the home-ile ider the

riirlit to settle on unsur\eved lands.
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Under tliis Reclamation Act the vSecretary of tlie Interior

acts as trustee f<^r the people who are to become the benefi-

ciaries of the reclamation projects carried on under the

authority of the said act. If, therefore, there was a g-ener il

])ower vested in the Secretary to institute such suits as this

one, which it will l)e remembered is an action in ejectment,

this suit is instituted by him as trustee and not for the United

States, and we should look to the act itself therefore, for

the full scope of his authority, and I think when this action

was authorizerl it was not known to the Secretary of the

Interior that Hanson had settled upon the land prior t(^ with-

drawal.

The first instruction to the L\ S. District Attorney )f

W'ashino-ton directed him to institute condemnation procecvl-

ings. (See Record, p. 46; see also letter of H. ]\[. Hoyt,

Acting Attorney General, directing' condemnation proceed-

ings, p. 48, Record.)

Hanson had a right to ha\'e his claims sulimitted t(^ adjudi-

cation bv the Land Department so that he could have had a

hearing" and had that J)e])artment determine his rights in reg-

]:)lar proceedings. This is the proceeding always followed by

the United States to determine the rights of settlers.

This suit was. therefore, instituted without any authority

and for that reason the defendant was entitled to a x'crdict :'.t

the hands of the jury.



AS To rill-: KIC-ll'l' Ol' A (jlAIJl'TlCn si-.ttlku

LI'OX IXSlRXl'Aia) LAXDS WHF.RKIIIS

Sl-.T'rLI-.Ml^X'r WAS I'RIOK TO AX\'

W ITIIDKAW AK AS A(;AIXST

Tlll<: KiaT.A.MATlOX ACT.

Cnnnsel fnr the ja^oxernineiit admits that the first withdrawal

affecting' this case in any manner was the withdrawal fnr

I'^orest l\eser\-e i)ur|)(>-;es whicli was made December i"] . 1002.

mure than t\\<» vears after Hanson had filed his declaration

of intention to become a citizen, and had lesfally settled npon

this land, and held possession of it.

It has not been shown and does not appear that the land

in contro\ers)' was withdrawn 1)\' that withdrawal, bnt. how-

e\er that may be. that withdrawal, in term^. doe-^ n.ot afifect

I lanson's settlement, because, in that withdrawal, lands set-

tled njxMi are excepted from the effect of the withdrawal, in

the following- langiiag^e:

"This temporary withdrawal does not affect an}' bona fide

settlement or valid claim upon the lands which was proi)erly

initiated prior to the date hereof, and i^ dnl\- of record within

the statutory j)eriod.'*

See pp. Ao. U\ and Ui of the Record, tb.e .abo\e (|n<ttation b.e-

inj^" at the bottom « if p. i^2.

The withdrawal for recl'inrition purposes which was nnde

Septeml er i :^. KJ04. does not show, nor does any proof show

that the land in co;itro\ersy was withdrawn thereby, and noth-

inj^ appeirs ti» show that the Secretary of the Interior or Com-
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missioner of the General Land Office knew that any part of

the land had heen settled upon. (See p. 69. Record.)

The statute giving the homestead settler rights on un-

surveved land is as fi^llows:

"Sec 3. That any settler who has settled, or who shall

hereafter settle on any public land of the United States,

whether surveyed or unsurveyed. with the intention of claim-

ing same under the homestead law. shall be allowed the same

time to file his homestead application and perfect his original

entry in the United States Land Office as is now allowed set-

tlers under the pre-emption laws to put their claims on record,

and his right shall relate back to the date of settlement the

same as if he settled under the pre-emption laws."

21 Sf. L .141.

It will he obserxed that this section gives the settler the

right to go on any public lauds. I mention this particularly

because the L'nited States Attorney has entered into a labored

discussion relating to offered and un-offered lands. The above

statute puts that argument at rest, and a settler has the right

to go upon any puldic lands whether surveyed or unsurveyed.

It has Ijeen held that the i)ur])ose of this act is to permit an

incepti\-e right to be obtained under the homestead law in a

manner other than In- filing entry on the land.

Spratt T'.s-. f)urlaiul . 2!ul Okla. 24.

L'nder this section it has Iseen held that if a homestead set-

tler will fully conii)l\' with the law as to continuous residence

and cultixation. the settlement. defe:its all claims inter\ening

between its date and the date of the filing of the homeste:i<l

entr\' an<l the fixe \e:u's of residence and cultixation will com-
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nience from the date n\ actual settlement.

Stiirr V. Hrch. 1:^3 ('. S. 541.

luiiill v. Coohs. ]() Orr. 433.

\\y im|)Iic:itii»n. under this act. it has hcen decided in:

Miuhlo.v V. Ihinihain. 15^) I'. S. 344.

Ko. Par. I\. I\. Co. v. Xrlsoii, 22 Wash. 321.

tliat an entry made Ijefore \vitli(h"i\val takes precedence over

sncli \vith(h'a\\al and tliat a withdrawal is always siil)ject 10

the ])ri()r rii^lits of a settler claiminjj^ settlement under this act.

I think that there is a difference between the rii^ht of a

homesteader under this act on unsur\eyed lands anrl the rijSfhts

of a pre-emptor under the old pre-emption law; the prc-

em])tor simply had the rio;-ht to buy the land and obtained

no rii^hts by his settlement except the preference ri^^^ht to Imy.

but under this law the homesteader earns the land settled

upon by lixiujLj;- upon and im])ro\in_<;- the land. Hanson, for

instance, is the ecpiitable owner of this land at the present

time and at the time this suit was commenced, as he had com-

plied with the law and had li\ed upon the laml the necessary

time to obtain a patciit. It would seem, indeed, that there

was an im])lie:l contract between the ('.o\ernment and set-

tlers, under this law that would, in eft'ect. _qi\e a (|Uilitied set-

tler an c(|uity in land ^^ettled upon .and ;i \ested riji^ht in said

land of which he could onl}- be deprived b_\' a failure to com-

ply with the law.

I think that this contention is su-;taincd in the cases of
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Ard V. Brandon, and Ard v. Pratt, 156 [7. .?. 542.

Maddox v. BiiniJiani, 156 f/ 5*., 545.

In the Ard case the Court lield that the settler liaving lieen

upon the land in controversy hefore the withdraAval, he was

entitled to the land.

See also

:

U. S. V. John Fit::gcrald ct al, 10 L. Ed. Sup. Ct. Rep.

hot. p. 785.

Atkinson v. JFasliini^ton Irr. Co., 8r) Pac. 1123.

Baker V. JTash. Irr. Co., 86 Pac. 1123.

The policy of the homestead act no less than the specific

statement in the final oath looks to the holding', for a term of

years, l)y an actual settler with a \ie\v to acquiring- a home for

himself, and for the encouragement of such settlers and nc^ne

others, homesteads have heen freely granted hy the Go\'ern-

ment.

Adams v. CJiiirch, 193 U. S. 5 to.

Moss V. Do-a'nian, 176 U. S. 413.

The entry of an actual settler relates hack to the date of his

setllement.

Mos,^ V. Doi^nian, 176 U. S. 413.

Ilod<^rs V. Colcord, \C)^ U. S. 192.

The act allowing settlement ])y a homesteader on nnsur-

\e}'ed lands is a ])rior enactment to the Reclamation Act. ;md

the me:ms for the <Hsi)()sal of ])uhlic land made In" Congress.

and Congress alor.e has the right to dispose of such lands.
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Phis means ot (lis])()s:il remains in t'nll force and effect unless

it was suspended hy some other act of Congress, and we con-

tend that the Keclannlion Act did not sus])en(l it.

It is held in

Buxton \. Trai'd'sc, 130 l\ S. 232.

that settlement upon the jnihlic lands in advance of the ])ul)lic

surveys is allowed to parties who. in (^'•ood faith intend, when

the surveys are made, and returned to the local land office,

to apply for their purciiase. This was said in relation to the

pre-emption law. and as said hefore. 1 think there is a differ-

ence between the rights of the j)re-emptor and the rij^hts of

the (lualified homesteader on unsur\eye(l land, because the pre-

em])tor has to pay for the land in money, hut the homesteader

earns it hy his residence. culti\-ation and improvements, and

in the case at bar it has been fully earned.

in the case of Holmes v. T. S. 1 iS Pcd. Rep. (y)=,, the Cir-

cuit Court of .\])peals reversed the Circuit Court of this Cir-

cuit tor disre<^ar(lin<4- the claim of a homestead settler upon

the ])ul)lic domain, where the (|uestion was jjresenled bv an

action tor possession, as iiere. upon the ground that therq

had been no authorized withdrawal of the land which could

affect the claim (»f the settler upon unsurvevel land. The

status of the land was described bv the (.'ourt. as t'ollows:

"It is conceded that the land in controversy ha<l not. prior

t(» the date of the proclanrition of the Tresidenl. l)een em-
braced in any le^al entry or covered by anv lawful tilin^jf. of

record in the L'. S. Land Office."
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The Court also states in this case that:

"The occnpanc}' and inipro\ement of unsnrveyed public

land, in g-ood faith, by the settler who makes it his home with

the intention of making entry on the same under the homestead

or pre-emption laws, when it shall have been surveyed, has

always been recognized as lawful and as g"i\'ing the settler

a possessory claim which entitles him to preference when the

land is open for entry, and in view of such recognition such a

settler must be regarded as having made a valid settlement

pursuant to law, within the meaning of the President's proc-

lamation of December 20, 1892, setting apart as a Forest

Reserve, certain public lands in California."

This case is relied upon to sustain this action In- the Govern-

ment, but it is an authority sustaining the defendant's position,

unless Congress has authorized a withdrawal, upon which

recoverv must rest.

HAS CONGRESS BY THE RECLAMATION ACT MOD-

IFIED OR CHANGED THE HOMESTEAD ACP

HEREINBEFORE CITED, OR HAS CONGRESS

AUTHORIZED THE WITHDRAWAL OF LANDS

SETTLED UPON BY QUALIFIED SETTLERS

UNDER THE HOMESTEAD ACT, PRIOR TO

SUCH WITHDRAWAL

?

This in(|uir\- leads to the construction of the acts relating

to homesteids and those ])r()\iding for the rcclanrition o( and

lands.

We feel that we cannot do better tlian to (|Uotc the views

of the learneil District ludg-c who decided the case at bar in the
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Court lielow: upon this l)r;uicli of the suhjcrt the learned ludc^^e

says, in part :

"The Defendant has l)een pertinaciously described hy coun-
sel as a squatter, and to sustain that view decisions of the Su-
preme Court which hold that no length of occupancy or ex-

tended improvements will give one who. without license, goes
upon public lands, the right to claim as against the Govern-
ment, have been cited.

Sf^arks V. Pierce, ct al.. 115 I'. S. 40<S.

Dcffcuhack \. Ilaiek, 113 ['. S. ^(jj.

The familiar provisions of the homestead law relating

to settlement, and the like, need only be referred to. but Sec-

tion T, of the Act of May 14. i(S8o (21 Stat. L. P. 141) 6

l'e:l. Stat. Ann.. 301. is apj)]ical)le.

.\ settler under the pre-eni])ti(Mi laws rc(]uirc(l to file his

declaratory statement "within three nionllis from the date of

the receipt at the district land office of the approved plat of the

township embracing such pre-em])tion settlement.""

Srcliiiii 22()(). Rci'iscd StaliiUw.

The statute of iSSo h.as been construed as conferring rights

concerning public lands, whether surxeved or iuisur\-eved.

which did not exis,t prior to its passage, and as gi\ing express

authority for making settlement upon such lands under the

homestead laws, giving the settler the right to claim as ni

the date of his settlement. ].\ relation.

Moildox \. Ihiruluiiu.
1
50 I'. S. 345.

Referring to a preemption settU-r in I'lUxton vs. 'I'ra\'ers.

su])ra. it was said :
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"He has l)een permitted liy the (joxenmient to occupy '<\

certain portion of the pnbhc huids and therefore is not a tres-

passer, on his statement that when the property is open to sale

lie intends to take the steps prescribed by law to purchase it;

m which case he is to have the preference over others in pur-

chasing, that is, the rig-ht to pre-empt it."

Webster defines "to squat" as follows:

"To settle on a piece of land without permission or rii^ht,

as on public land, or in the unfenced outskirts of a town."

A sfjuatter is an intruder; one who enters without legal au-

lllorit^•: he is a trespasser ab initio.

Botii'icr's Law Dictionary.

Words & Phrases, title Squatter, ]\)l 7, p. 6619.

The Defendant, therefore, is not a squatter. His possession

was lawful at the time he initiated it. This is an im])ortant con-

sideration, for, if lie be a trespasser [)ure and simple, he has no

defense. The policy ccMicerning- the disposal of the public lands

has alwavs been to encourage settlements. Those who have re-

claimed the wilderness, who have extended the frontier, have

been deemed worthv of the utmost consideration, and, in con-

struing the law, if it has been put to severe tension, or its let-

ter violated liy the Interior Department, it has been in protec-

tion of the settler in good faith. The homestead law has b.een

in\-ariablv referred to as a benehcent Ijoon conferred by the

bour.tv of the ("iovernment, and the homestead settler has ever

l)een protected when accepting the invitation threby extended

while claiming in good faith, it has never been the practice lo

molest or hinder llu' fullest assertion of the right to ac(|mre
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lands under tliis law. With this well deluied j)()licv in view

and the principle that C()n<;"ress only nia\" withdraw a pri\i-

le<re w hicli it has extended, we turn to the Reclaniation Act.

and in doinj^" so it is wortlu' of remark that these statutes arc

ni ])ari materia.

The purpose which runs throuj^h the statutes relatin^^ to

homesteads is intensified in the le^'islation for reclaiming" arid

lands. Homesteads are expressly protected under the latter

act. .and it is a matter of ])ul)lic notoriet\- that hy the later lef(-

islation it w.as intended to still further aid those of our citi-

zens who would reside u])on. reduce to a state of cultivation

and impro\e such Lands <as can i»nly he rendered susceptible -^^f

cultixation hy meuis of the works expressly .authorized for

theii' irri^'ation.

W h.ether Congress intended that the Secretary of the Inte-

rior should, when the public interests re(|uire. withdraw lands

from entr\- to which possessor)' rit^iits had lawfully attached

and for which the rij.^ht to enter had been initiated, turns upon

tlie construction to be ,L;i\en the laniiua^e which lollows. tound

in Section 3.

"That the Secretary of the Interior shall. l)efore L;i\ini;- the

])ul;lic notice provided for in Section four of this .\ct. with-

draw from public entry the lands re(|uired for any irri.ufation

works contemplated under tbiC pro\isions of this Act. and shall

restore to ])ublic entry any of the lands so withdrawn when, m
his judsj^nient. such lands are rot re(|uired for the ])urposes of

this .\ct: and the Secretary of the Interior is hereby author-

ized, at or immediately prior to the tini;: <;f bejji'ininiL; tlie sur

veys fr.i- riny contemplated irrigation work>^. to withdraw from



entry, except under the lionieste;ul ku\s, any pul)lic lands l)e-

lieved to be susceptible of irrigation from said works : Pro-

vided, That all lands entered and entries made under the home-

stead laws within areas so withdrawn during such withdrawal

shall be subject to all the provisions, limitations, charges, terms

and conditions of this Act; that said surveys shall be prosecut-

ed diligently to ccMiipletion, and upon the completion thereof,

and of the necessary maps, plans and estimates of cost, the

Secretarv of the Interior shall determine whether or not said

project is practicable and advisable, and if determined to 1je

impracticable or unadvisable he shall thereupon restore said

lands to entry; the pul)lic lands which it is proposed to irrigate

bv means of any contemi)lated works shall be sul)ject to entry

only under the provisions of the homestead laws in tracts of

not less than forty nor more than one hundred and sixty acres,

and shall l;e subject to the limitations, charges, terms and con-

ditions herein provided: Provided, that the commutation

])rovisions of the homestead laws shall not apply to entries

made under this Act."

The construction relied u])on by counsel is, that for "lands

re(|uired for irrigation works" a homeste.id claim ma}- be ig-

nored notwithstanding the express ])ro\'ision that no with-

drawal ma^• be made as against homestead entries generally

upon lands to be irrigated. This construction is extreniel)'

technical and literal. It would lead to the conclusion that one

who has actual! V reclaimed his land might l:e dcprixed of 't

unless it should fall within tiic limits of some contemi)latc<l ir-

rigation scheme. It would gi\e the homesteader whose land

is to be irrigater the advantage of such an

one and also tlie ad\'anlage of one whose land n.eeds no ir-

rigation and who is in no wa\- interested in the contemplated

works. The fact that lands reclaimed under the .\ct cm onl\'
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1)C tikcii under tlic li(iniestc;ul law sn|)i)lies a forceful reason

for supposing;" tli:it it was not intended to interfere with home-

stead settlers. 'Idiis law beinfj so distinctly preser\e<l. it can-

not 1)C conclnded that there was an intention to place one wh(»

shonld l)e so nnfortnnate as to ha\e by his own enterprise re-

claimed his land, e\en thon.<4"h he may not have had an oppor-

tnnity to nrike his entr\- in the Land office, at a distinct disad-

vanta|L;e with (tne who has never attempted reclamation or ha<l

not even settled or made an entry. That it was not so intended

is abundantK- jnstihed. also, hy the provisions of Section 4, re-

(luirin^- that those who receive the benefits of irrii^ation shall

ratablv contril.nte to the cost; and by those of Section (1 which

pro\'ides for turning' the works o\er to the persons who sliall

have ])aid therefor, and also by the anthority conferred by Sec-

tion 7 to condemn pi'opert)- nee, led for any ]):u'ticnlar enter-

prise. If anvthinj;- fnrther were needed to conhrm this con-

-trnction it mav be fonnd in the amendment of Jnne 2j, 1906

(34 Stat. L. 519). from which the foliowinn' ([notation is

made

:

"That where\er the Secretary of the Interior, in carrying-

out the provisions of the Iveclamation Act. shall accpiire by

relincjuishment lands covered by a Ixuia tide imperfected entry

under the land laws of the I'nite 1 States, the entrynrm upon

such tract may make another and additional entry, as thougli

the entry thus relin(|uish.e 1 had not been made."'

.XjLifain. section 5 of the amendatory act ])rote:ts the er.trv-

men under the desert land act. 'idnis it would appeir th .t

even- claimant and e;Ury)nan. if |)liintilT"s theory c 'U jmv-
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vail, has been protected except tlie particular homesteader

who would have needed no aid.

Wdiile it must he conceded that if Congress has clearly made

manifest its intention to accomplish such a result it is com-

petent to do so, yet reading all the acts relating to the sub-

ject, the holding must be that it was not intended to author-

ize the Secretary of the Interior to \\ithdraw lands to which

it would lie held that homestead rights had attache<l, but for

the passage of the reclamation statutes, but rather to antici-

pate future claims which might embarrass the establishment

of works in coiitemplation. So the language of section 3

would seem to indicate, for withdrawal is to be made be-

fore giving the scheme i)ul)licity.

The rule applicable here may Ije l)rie[ly illustrated.

"When there are two provisions of law in the statutes

relating to the same sul)ject. effect is to be given b-oth if

practicable."

Chicago Rail-ccay Co. v. Uiiifcd States, 127 [\ S. 406.

"Where two statutes cover in whole or in part the same

matter, and are not absolutely irreconcilaljle, and no purpose

to repeal the earlier act is expressed or clearly indicatel, the

Court will, if possible. gi\-e effect to b(Uh."

Frost \. ll'ciiic, 157 l\ S. 46.

"No construction should be gi\en to a statute that would

ine\'itably lead to absurd results when this can be su.ccessfully

avoided."

hitcrstalc PraiiuiiU' c'r hiT'i'stniriil Co. v. Board of Coin-

missioiirrs,
1
5S JuuL 274.

See also

:



i8

The Dislllird Sf^irits, ii 11 'all. 336.

I'niti'd States V. J'rrriiuiii. 3 Jlmc 556.

I'nitcd States v. Uralry, 160 ['. S. 145.

i'liitcd States V. A'rr*.' )'(>/'A', 160 [\ S. 609.

John 15. Minor, my old Professor of Law at the University

of \'ir_o-inia. nsed to say that whenever a proposition advanced

as a proposition of law shocked one's ideas of natural justice,

upon in\esti .oration it would he found to he an incorrect i)ro-

l)osition.

It occurs to me that this ohserwation is ])ru'ticularly perti-

nent in this case. If the action of the ('»overnment were

to he sustained, the effect of it would l;e to take H.anson's im-

])rovements and (lepri\e him of the possession of the land

which he has e^.n^eil h-y a compliance with tlie homestead

laws, and api)ly them to the use of persons who are to profit

hy carryin^^ on the irris^ation scheme for which this lantl s

demanded.

The Reclamation .\ct contemplates that these people are

to pay the acturd cost, yet if the ("lo\ernment sustains this

action, the defendant I lanson will he re(|uired to furnish,

without conpensation. that which is of necessity and a henetit

to those persons. Surely no such interpretation will he j^i\e:i

to this law. and surely Coi^ress nc\er intended to do .such

an injustice when it passed the Ke.damition Act.

.\ settler in possession of unsur\eyed lands is entitlcl *o

danrijL(e> for his possessorv rii^hts.
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Spokane Falls & N. R. R. Co. v. Zciglcr, 167 U. S. 65-73.

IVash. & Idaho R. R. Co. v. Osborne, 160 U. S. 103.

JVasIi. & Idaho R. R. Co. v. Osborne, 21 Pac. 421.

Larson V. O. R. & N. R. R. Co., 23 Pac. 975.

Yakima County v. Tullar 3rd IVasJi. Ty. 393.

Johnson v. Bridal Palls Lumbering Co., 33 A/c. 528.

The amended answer in this case sets up that the land in

C()ntr()\'ers}' is needed for irri^'ation purposes under the re-

clamation act, (Record p. 19) and this is admitted by the

reply of the plaintiff. ( Record p. 39. ) Tt is also admitted that

the land is unsur\eyed. ( Record p. 100).

In view of the record I feel that the remarks of the trial

judge, in his opinion, are a most applicable observation. (P. 37

of Record) :

"It would be a poor retjuital to the defendant, for the

wasted days of labor, and the weary years of efTort, to l=e

assured that the homestead law is one of great beneficence,

even though he might not be able to see the justice of appro-

priating his property for the benefit of others no more meri-

torious than himself. The semi-private enterprise of reclaim-

ing arid lands carried on by the Government where it is taking

property for the use of others in the absence of any express

authority of Congress, places the plaintiff in the same situa-

tion as a private individual. It has the right of eminent

domain. ( v^ession Laws (»f Washington 1905, p. uSo.) This

it should in\()ke."

I think therefore, that the action of the trial court was

correct in this \iew of the case in directing a \erdict lor the

defendant.
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AS TO TlllC LXCOXSTITLTIOXALITV 01< 'nil-,

LAW.

The Act of Coiij^rcss of June iS. 1902 (32 Stats, at Lar^^e.

V- 3'^'^) provides:

Sec I. l*'or the creiition of a reclamation fund l>y settinj,^

aside in the Treasury all moneys received from the sale

of public lands in certain states and territories, includini^

surplus fees and commissicMis, and j^rovidii^,^ that if the

creition of such fund shall create a deficit in the fund for

the support of api^ri cultural and mechanical collei^es. that such

deficiency shall be ])rovided for out of any mor.eys in the

Treasury.

Sec. 2. .\uthori/.ino- the Secretary- of the Interior to make
examinations and surveys for and to construct irrigfation

works in said states and territories, to-\\ it : .\ri/ona. Cali-

fornia. Colorado. Idaho. Kansis. Montana. Nebraska. Xex'ada,

Xew Mexico. Xorth Dakota. Oklahoma. Orec^on. South Da-

kota. I'tah. W'ashin^'ton. .and \\'}-omin<4".

Sec. 3. Authorizing- the Secretary of the Interic»r to with-

draw from public entry lands recjuired for irrigTition works

and making- all i)ublic lands susceptible of irrigati(»n from such

works subject to the provisions of the irrigation act.

Sec. 4. Authorizing the Secretary to let contracts for such

irrig-ation works as are deemed practicable, and pay for same

out of the reclamation fimd. and authorizing him to limit the

area of public lands irrigable from such works ami fix the an-

nual ])-iyments for such lands so that the moneys exiiended on

the works shall be returned to the reclamation fmid in ten

annual payments, and authorizing him to fix the charges

which lands in i)ri\ate ownership shall pay.

Si'c. 5. I\e(|niring ci-.tr\'men on ])ublic lands irrigatc<l by

such works to re.daim ;it Ic ist one half thereof, limiting

runount of land in private ownership that may receive water

to 160 acres for e'lch owr.er. and declarinir a forfeiture of



rig-lit on failure to make any two annual payments.

Sec 6. Authorizing the Secretary to operate and maintain

irrigation works constructed under the act, out of the re-

clamation fund, and to transfer the management and opera-

tion of the works to the private owners when the ten annual

payments provided for shall have been made, provided, that

the title to and management of the works necessary for the

protection of the same shall remain in the government until

otherwise provided by Congress.

Sec. y. Authorizing the Secretary to acquire rights and

property necessary to carry out the act by purchase or con-

demnation, and pay for same out of the reclamation fund.

Sec. 8. Providing that nothing in the act shall l)e construed

as affecting or to in any way interfere zeith the laie.^ of any

State or Territory relating- to the control, appropriation, use

or distribution of water, or zcith any z'csted right acquired

thereunder : making provision for rights of State and Federal

government in inter-state streams, and that the beneficial

use of water shall be the basis, the measure, and the limit of

])rivate right, etc.

Sec. 9. Providing that the Secretary, so far as practicaljle,

shall use the major portion of the reclamation fund for the

benefit of arid and semi-arid lands in the states and territories

mentioned, and recjuiring expenditures in the end to l)e ef|ual-

ized between the several states and territories.

See. 10. x\uthorizing the Secretary to make rules and reg-

ulations for carrying out the pro\'isions of the act.

W'e make two points against the \-alidity of this act.

I'lrst. That the expenditures and the work to be done

under the pro\isions of the act are not pul)lic and go\ern-

meiital in character.

Second. If the works be go\ernmental in character in the

sense that a State might em])loy its money and tlie use of its



sovereinnty to carry them out, they are not public and govern-

mental within the limited i)o\vers belon^ine;- to the Federal

^"o\ernment.

lUit before ]M-oceeding to argue these propositions there arc

two ])reliminary propositions to be disposed of.

first. It may be said that the proprietary interest of the

gc^vernment in tlie public bmds is such that it ma}' engage in

irrigation works for their benefit.

Second. That the irrigation act a])i)1ies to the territories

as well as to certain states, and that the power of the govern-

ment to legislate for the benelit of the territories is ])lenary and

unlimited.

The answer to these propositions is that tlie act is not

limited in its a])plication to localities in which the govern-

ment still owns public l;mds. and that it is not limited 'n

its ai)i)lication to the territories. It may l)e a|)plied and

was intended to be ai)])lied in all the states and territories

named, and in anv localities therein, without reference to the

ownership of the lands to l;e atTected. Therefore, if uncon-

stitutional when attempted to be applied in the states, and

when attempted to be applied in localities where there are no

goxernment lands, it is unconstitutional in toto. because it

IS impossible to segregate the good trom the bad, and it is

manifest that the act would not ha\e passed C'ongress if lim-

ited to the territories alone, or if limited to localities in the

state-i and territories wliere there was public land to be benc-

litted.
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If the good and Ijad parts of a statute "are essentially

and inseperably connected in substance," the whole must fall.

"If its purpose is to accomplish a single object only, and some

of its provisions are void, the whole must fail unless sufficient

remains to effect the object without the aid of the invalid por-

tions."

Coolcy's Const. Limitations, p. 211.

"The rule is that where the ])rovisions are so inter-depend-

ent that one may not operate without the other, or so related in

substance and object that it is impossible to suppose that the

legislature would have passed the one without the other, the

A\h()le must fall."

A. & B. Encyclopedia of Law, Vol 2t,, p. 226, a]id au-

tlioritics cited.

If the different parts of a statute "are so mutually connected

with and dependent on each other as conditions, considerations

or compensations for each other as to warrant a belief that

the legislature intended them as a whole, and that if all could

not be carried into effect the legislature would not pass the

residue independently, and some parts are unconstitutional, all

the provisions which are thus dependent, conditii^nal or con-

nected, must fall with them."

C. J. Sliai^'. in Warren v. Charleston. 2 Cray. 84.

"It is undoubtedly true that there may be cases where one

])'irt of a statute may be enforced as constitutional, and an-

other be declared inoperatixe and \oi(l because unconstitu-

tional, but these are cases where the parts are so distinctly sep-

arable that each can stand alone, and where the court is able

to see and to declare that the intention of the legislature \v;is

that the i)arts pronounced \alid should be enforciblc e\en

though the other part should f;iil."

Mr. Jnstice Matthei^'s, in Foinde.vter v. Creenho:e, 1 14

r. S. 2 JO.
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Sl^ruii^iic V. T/ioiiif^soii. 118 r. S.. C)0.

Pi>llack V. I'aniirr's Loan and Trust Co., i 3<S l\ S. ^)35-^-

Now it is manifest that tlie statute under consideration

was intended to l)e applied in the states and in any portion

(if the states without reference to the ownership of tlie lands

to he henetitted. and that Congress would not have passed

the act for any other puri)ose or with any other view. The

provisions for er|ualizin_i^ the exi)enditures in the several states

and territories named pro\e that; moreoN'er, the [)rovisions to

that etYect are so explicit and are so connected with the pro-

visions under which irrit^ation works mig'ht he constructed in

the territc tries tliat if the)- must fall hecause in\alid. then

notlu'ng' is left under which the act might ])e enforced any-

where.

This heing true, we insist, under the authorities, that the

entire act must fall if the parts in ([uestion he held to l)e in-

valid.

W'c 111 iw pri K-ccd In the main propositions:

J-irsf. The expenditures and the work to he done under the

pro\isions of the act are not puhlic and governmental mi

character.

The irrigation enterprises for which the moneys of the gov-

ennnent are to l.e e\i>ended are pri\ate in character. They

do not necessaril\- in\'ol\e the laiul of the go\ernment. It w.is

undoul.tedly intended that the work should he constructed

without reference to any government owi'.ership of land. At
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the end of ten years the works are to l)e turned over to the

land owners for whose sole benefit they shall have been ir-

rigated. In the meanwhile, the government controls them

simply as a means of securing to it the rq^ayment of the

moneys advanced. The entire scheme of the law simply

amounts to employing the money and the so\-ereignty of the

government in aid of private enterprises. The government

could just as well loan its money on good security for the

purchase of land, for the erection of buildings thereon, or for

any one of innumerable other purposes. The object of the

law therefore is not. in any sense, governmental in character,

and it is unconstitutional and void.

Allies Planting Co. v. Carlisle, 5 D. C. Appeals, 138.

citing:

Loan Association v. Topeka, 20 Wall., 655.

sustained in

Pavkersburg v. Broien, 106 U. S., 487.

Cole V. La Grange, 113 L^ S., i. Citing:

(Opinion of the Judges, 58 Ale., 587;

Curtis V. J rhippie, 24 J Pis., 350;

People 7'. Salem, 20 Alicli.. 452).

Hanson v. Pernon. 2/ Pnea, 28.

Afatter of Xiagara Palls c'r //'. A'. R. Co., T08 .Y. Y., 375.

PeaPy. APssissippi Co., 107 AP)., 464.

Powell V. Boston. 1 1 1 .l/(r.s\s-., 454.

Central Braneh P. P. R. R. Co., v. .Smith, 23 Kans., -^t^}^.

Allen V. Ja\, 60 Ale.. 128.
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Mailer of Washiiii^fini A^'ciuic, Gq Pa., 352-363.

Sharplcss v. Mayer, etc., 21 Pa. ,St., 147.

United States \. Harris, to6 U. S.. 629.

The case of Miles f^lautiiii^ Co. v. Carlisle, suf^ra, is the

law of this jnrischction. It was referred to l)y the Supreme

Court of the I'nited States, in T. .V. v. Realty Couipauw i6j^

V. S., 427, and not overruled. It was cited approvinj^^lv in

Dodge V. Missio)! Tiep. 107 1-ed. Rep.., ^}^t,. infra We insist

that an ap])]ication of the princi])]es of that case to the act

oi Conofress under consideration, estahlishes the invalidity of

the latter. It does no more, however, than aj^plv the princi-

ple laid down in the other cases, all of them decided bv courts

of the highest character, including;- the Su])reme Court of tiie

I'nited States.

In Dodge v. Mission T^K'p., 107 fed. Rep., 833, the Circuit

Court of Api;)eils of the Kiijhth Circuit, after citin<>- with ap-

l)roval .l//7t\s- V. Carlisle, supra, held:

"unconstitutional an act authorizing- the issue of bonds for

the pur])ose of aidino- in the construction and operation of

mills for the nruuifacture of sorghum cuic into suq-ar, as such

])urpose is not a public one." eiting a volutninons array of au-

thorities at page 'i>T^^^.

The present cise is e\en more remote fmni .'in\- pubHc pur-

jxtse. for it in\dl\es the construction and operation of an irri-

}^ati«»n system to aid in i^rowin^- the cane on the l;nnls of.

and for the sole l.enetit of. a pri\atc owner of the land— t-i
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increase the quantity and value of the crops and lands, to

enrich or convenience, or both, the private land-owner. Wholly

a private purpose fostered at public expense, in no sense for

the 1>enefit of the government or more than a portion even

of the local community, and for which the total destruction of

another's interest in the same and other property must be a

necessary preliminary.

In Deal V. Mississippi Co., supra, it was held that:

"an act of the legislature authorizing the payment of boun-

ties for the planting of trees upon private lands, was an un-

constitutional exercise of legislative power."

In Central Branch U. P. R. K. Co. v. Smith, supra, Mr.

justice Brewer, speaking for the Supreme Court of Kansas, of

w hich he was then a member, said

:

"Public aid to private purposes cannot he secured by yoking

them to a public purpose. x\nd when the ])ublic and private

purposes are attempted to be aided by a single concession, the

latter vitiates rather tlian the former upholds the grant.

"In both the last cited cases the decision did not turn upon

a mere c|uestion of municipal authority, but instead upon the

liroad question of 'legislative power." * * *

If then, as we have seen from the cases cited, the legisla-

ture of a state has no implied power to grant subsidies or

bounties to indi\-i(luals. though in a sense the general welfare

may be promoted thereby, a fortiori the Congress of the

United States has no such power."

Miles V. Carlisle, 5 P. C. Ap., 157. siif^ra.

Second: If the works be go\ernmenta1 in character in the

sense that a state might employ its money and the use of its

S()\'ereignty to carry them out. they are not public and govern-

mental within the limited pcnvers belonging to the Federal

ii'overnment.
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We assume tliat the ])()sition will not lie controverted tliat

the Federal f^overnment cannot do evervthino;- that a state

,q-overninent may do. The thini^s that tlie i'Vderal e^overn-

ment may constitutionally do must i)ertain to the Federal

l)o\\er. If the stimulus to a_2;'ricuhure which the statute affords

may he held to he ])uhlic in character, the henefit is not to the

h'ederal g'o\ernment hut to the local or state j^overnment. It

is no i)art of the function of the hY^deral <^o\'ernment to ex-

pend its moneys or api)ly its ])ower of eminent domain to

l)romote purely local interests. •

That helono^s to the states. The Federal s^o\-ernment is

limited in its actixities to those thini^s which involve Federal

interests. It could not huild a hrid^^^e in a state for the pro-

motion of Communication therein. It could not loan its money

to a city, county, or other nuuiicipal corporation in a state, it

could not charter a railway company to huild a road wholly

within a state and vest it with the power of eminent domain,

'i'hese are all local matters, and while puhlic in character in

the s-ense that a state mi^-ht ley'islate to accomplish them, they

in\'ol\e no hederal interest, and I'ederal le,i;"islation to ac-

complish them would l;e inxalid. The same thin.y; is true

of irrigation enterprises. They nowhere touch I'ederal in-

terests, accomplish no purpose within the domain of I'Vdercd

power.

This last statemeiU must he understood with the limiti-

ti<»n that the l''e.leval mo\ernment ma\' leijislate as it pleases
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in the territories, and that the enlianced vahie of g'overnment

land would no doul)t sustain Federal legislation intended to

put water on such land. But. as we have seen, the legislation

under consideration applies to the states as well as the terri-

tories, and if invalid as to the one must be held invalid as

to the other: and it is not confined in its application to areas

where there may be go\ernment land, but is intended to ])e

applied in the territories and states alike to the reclamation of

arid lands, whether the same be wholly public, or partly public

and partly private, or wholly and entirely private.

The right of eminent domain and the right of taxation

stand on common ground, and a use that is n(^t ])ub1ic for

the one ])urpose is not public for the other.

Hare's American Coiisfiliifioiial Lavz'^', J'ol. I., p. 336.

Call V. La Grange, 1 13 U. S., i.

"It follows that the right of eminent domain cannot !)e

exercised 1)y the general go\ernment f(M" any end which is not

expressly or impliedly within the scope of the enumerated

powers of the United States; and as regards all municipal pur-

poses belongs exclusivelx to the states, etc."

Hare's Am. Const. Lai^', Vol \,p. 346.

"When Alabama was admitted into the imion, on an ecjinl

footing with the original states, she succeeded to all the rights

of sovereignty, jurisdiction and eminent domain which Geor-

gia possessed at the date of the cession, etc. * * * \,-i(i

if an express sti])ulation had been itiserted in the agreement

granting- the municipal right of sovereignty and eminent do-

nriin to the L'nited States, such stipulation would have been

\-oid and inopei"ative, because the l/nited States have no con-

stitutional ca])'icit)- to exercise municipil jurisdiction, sov-
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ereigiity. or cniinciit domain witliin the limits of a state ')r

elsewhere, except in the cases in whicli it is expressly granted.
* * * Within the District of Columbia, and the other
places purchased and used for the jnu-poses above mentioned,
the national and municipal powers of ^rovernment of everv de-

scription are united in the j^overnment of the Union. .\;id

these are the only cases within the United States, in which all

the powers of goxernment are united in a single govern-
ment etc."

Pollard's Lrssrr v. Hawaii, ct al., 3 Howard, 223.

"
1 he National government possesses no powers but such

as have been delegated to it. The states have, all but such
as have been surrendered. The power to authorize the buil<l-

mg of bridges is not to be found in the Federal constitution.

It has not been taken from the states. It must reside some-
where. They had it before the constitution was adopted and
they have it still."

iiilinau \. Philiidrl/^lild. 3 Wallace, y2},.

So that, since the statute here in question dcNotes the monev

of the nation to enterprises in the .states which are local and

mumcipal character, and also undertakes to apply the national

power of eminent donriin 111 aid of such local and municipd

enterprises, we say tli.nl it is unconslitulional .and void.

Gilman w Pliiladi'lf^liia, .s'Nf>ra. was followed in

U'l-^/il V. Xai^lr. 101 r. .v., 7<ji-4.

Xo argument can l;e made that the reclanntion act is con-

stitution.al because it proposes to use only \\uv\s derived from

the sale ot public lands, and therefore, is authori/el bv .\rt.

4. Sec. T,, I'ar. j of the Conslitulion. for it has been held (and

woidd not otherwise be assumed) that the government can

onl\ hold and dispose of its properly in its i)ublic capaci^x'
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as a trustee for the public, and therefore, never can (h'spose

of it for other than a pul)hc purpose.

See J\i)i Brocklin v. State of Tennessee, 117 U. S. 15 1-8.

in which Mr. Justice Gray said:

"The United vStates (hd not and cannot liold property, as

a monarch may. for private or personal uses. ;\11 the property

and revenues of the United States must b.e held and applied,

as all taxes, duties, imposts and excises must Ije laid and col-

lected, 'to pay the debts and provide for the common defence

and general welfare of the United States.'
"

See also. The United States v. Insley, 130 U. S.. 263-265,

<|uoting' the above with appro\-al.

In Downs v. Bntwell, 182 U. S., 2S8, Mr. Justice White

said

:

first. The g-oxernment of the United States was born of

the Constitution, and all powers which it enjoys or may
exercise must be either derived expressly or by implication

from that instrument. E\'en then, when an act of any depart-

ment is challenged because not warranted by the Constitution,

the existence of the authority is to be ascertained 1)y determin-

ing whether the power has been conferred by the Constitution

cither in express terms or bv lawful implication, to be drawn

from the express autln)rity conferred or deduced as an attri-

bute which legitimately inheres in the natiu'e of the powers

gix'en, and which t^ows from the character of tb.e goxernment

estalilished bv the Constitution."

"As under the ])eculiar American system, the protection

and regulation of private rights, privileges and immunities in

general belong to the stnVi goxernment s. and those govern-

mlents are expected to make prox'ision for the conveniences

and necessities which aie usuall\- provided for their citizens

through the exercise of the right of eminent donrain. the right

itself, it \\<ml(l seem, must ])ertain to those goxernments alsK
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heen tlie conclusion of the authorities."

Coolcy on Const. IJni.. (5 cd.) />. 650 (*525).

The lano;-ua^e used is as apphcable herein as to the doctrine

of eminent domain, immechately under (hscussion. in view.

I)articularly. of the two cases last cited.

The I'^ederal government cannot exercise a jjuhlic riojit for

the use of a state or of a state's l)eneficiaries.

"The proper view of the ri^ijht of eminent domain seems
to 1)e that it is a rio;ht helon£!;-ing- to a sovereignty to take pri-

vate ])roperty for its own use. and not for another."

Kohl V. I'nitcd States gr T. S., 367.

"So, the L'nited States, at the discretion of Cong-ress. may
acquire and hold real property in any state, whenever such

property is needed for the use of the s^overnment in the execu-

tion of any of its poico's, whether for arsenals, fortifications.

hg"lit-houses. custom-houses, court houses, barracks or hos])i-

tals. or for any other of the f^iihlic {^iirf^osrs for which said

property is used."

I 'an Brochlin \\ Trnnrssiw 117 I'. S.. 1 51-154.

'IMiat there must he some express constitutional provision

|>ermittino- the Kerleral _o-o\ernment to undertake the enter-

prise ol furnishing- water to pri\ate land owners—purel}- a

private and in no sense a public purpose—or that the power

must reside in the Federal •^•oxernment as ^omethini;' inhere'it

to its miintenance. or as an

"absolute nevessity to the jjovcrnment for i)crforniinj^ its

functions and per])etuatini:;- its existence." {Cooirv on Const.

IJni.. p. 650. 5 lid. ).
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if the constitutionality of the irrig-ation act is to be sustained,

is manifest.

If such constitutional authority exists it can l)e shown 'n

]:)recise words or by reasonable implication. If it cannot he

shown it does not exist; and the act must fall. Where is it?

\\'diere does it appear that the several irrigation schemes, par-

ticularly that in the Yakima valley, have any public purpose,

or are necessary to the existence of the government and the

performance of any f>f its functions—even a government con-

venience?

If the purpose be not so necessarily governmental as to

\\arrant the exercise of the right of eminent domain in the

condemination of any prix'ate property in and about the

Yakima valley, that may l;e .or might be thought liy the Secre-

tary's engineers, rec|uisite to the establishment of a wc^rking

system, then there is no lawful authority for the act of Con-

gress.

In this connection, it is pertinent to note that the Secretary

refuses to attempt to condemn under the right (^f eminent dn-

main, of which the dehnition in the Standard Dictionary is:

"The inherent sovereign power of the state of controlling

private ])roperty for public purposes, by making comi)ensa-

tion."

"rive pur])ose must h,e public, and U^v tluit i)ublic use com-

])ensati<)n must he made, compensation nnitual to ln)th parties

if the result of purchase, adjusted under the lorms of law .f

through judicial ascertainment.
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It" tin's act is constitutional, the public land of the L'^nited

States, or such parts of it as the Secretary sees fit to take and

appro])riate to the use of any reclamation project, is taken

without compensation of 'dux kind and turned o\'er to the

Water lasers' Association, who arc not re(|uired to pay any-

thinj^- for said land.

1'his surely is not contemplated hy the Constitution. Sec.

7, of the act. only authorizes the Secretary to ac(|uire ri.i^hts

and ])ro])ert}' necessary to carry out the act. hy purchase or con-

demnation, and pay for the same out of the reclamation fund,

and then the Water L'sers' Association must tinalK- re])ay the

same to the I'nited States.

'Phis is the only manner in which the Secretary is au-

thorized to ac(|uire propert}' ; he certainly cannot take it away

from a liomesteader m ])ossession of it. and a bill in ecjuity

would lie to restrain the Secretary from taking- forcible pos-

session of this land, were he to attempt to do so.

Tn the recent case of Kansas v. Colorado, 206 [\ S., p. 972.

the Court says

:

"The true spirit of ccMistitutional interpretation in both (h-

rections is to give full, liberal construction to the language,

aiming ever to show the fidelity of the spirit and purpose." *

"This very matter of the reclamation of arid land illus-

trates this: At the time of the adoption of the Constitution,

within the known and conceded limits of the I'nited States

there were no large tracts of arid land and nothing which

called for any further action than that which might be taken

l)y the legislature of the state in which any particular tract
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of such land was to l)e found, and the Constitution, therefore,

makes no provision for national control of the arid reg"ions

or their reclamation. But as our national territory has been

enlarged, we have within our borders extensive tracts of arid

land which ought to be reclaimed and it may well be that no

power is adecjuate for their reclamation other than that of

the National government, but if no such pcjwer has been

granted, none can be exercised."

SECOND: The Act of 1902 is violative of the Consti-

tution in that it authorizes the expenditure of the moneys

of the gox'crnment without an appropriation.

"No moneys shall be drawn from the Treasury but in con-

sequence of appropriations made by law ; and a regular state-

ment and account of the receipts and expenditures of all pul)-

lic moneys shall be published from time to time."

Art. I, Sec. 9, Coiisfifufioii of llic Uiiilcd States.

The statute in question devotes all UKMieys coming into the

Treasury from the sale of public lands in certain states and

territories, and from fees of Registers and Recei\Trs, to the

cre:iti(>n of a fund called the reclamataion fund and authorizes

the Secretary to em])loy this fund at pleasure in Iniilding

and maintaining irrigating works. The amount of the fund

is not fixed. It may be more or less accordingly as more or less

land is sold and more or less fees receixed. The extent to

which the fund may be drawn on is not designated. That is

left entirely to the discretion of the Secretarv. We say

that is not an a])proi)riation within the meaning of the Con-

stitution.

Some effect must be gi\en to the constitutional provision.

It was adoi)te;l in \iew of the well known jedousv of the
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crown entertained l)y onr forefathers in the mother country,

which jealousy was evidenced hv the proxisions of Magna

Cliarta. *'Xo scutage or aid shall l)e im]>osed in our Kingdom

unless hy the general council of our Kingdom," and by the

Bill of Riglits of t688. "that levying money for or to the

use of the crown by pretence of jirerogative, or in any other

manner than the same shall he granted, is illegal." If this

statute can he said to make an ai:>])roi)riation, then our con-

stitutional prox'ision has no office to perform. Congress miglit

as well devote all moneys receixed from Internal Revenue

taxes to a war fund and authorize the Secretary- of War lo

expend the whole or any part thereof for the purjioses of his

department. It might as well dexote all moneys receix'ed from

the sale of proprietary stamps to a battleship fund and author-

ize the Secretary of the Xa\-y to exi)end the same in building

such l)attleshi]:)s as he pleases, of the kind and character deemed

best 1)\- him. Manifestly, such legislation would not meet the

re(|uirements of the Constitution. The Constitution designcvl

that Congress should control all such matters, should deter-

mine how much m'»ne\' should be spent for war and na\al pur-

poses, and how it should l,e si)ent. it is impossible to conceive,

in view of the jealousy of our fathers of standing armies, and

of military and na\al establishments, except as controlled by

the legislative (Iq)artment. that such legislation would meet

the recjuirements of the Constitution. \'et, it is impossible -o

distinguish such legislation, in principle, from that embrace.

1

in the ii'riu-ation statute.
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That no money can ])e drawn from the Treasury bnt in

pursuance of an appropriation was held in

Rccsidc 7'. Walker, it Hozcard, 272.

But, wliat character of provision is necessary to create an

appropriation has never l)een considered by the Supreme

Court. Tlie fjuestion is res Integra and is to lie decided in

the Federal courts on reason and a consideration of the his-

torical necessity for our constitutional pro\ision.

It must be admitted that many of the states having- simil ir

constitutional pro\isions ha\^e practicall}- nullified them Iw tlie

decisions of their courts, but not all.

The doctrine in California is that in order to satisfy the

Constitution there must lie a fund which is designated by law

and capable of definitive exhaustion, or, as stated by Chief

Justice Field, in Brooks v. Maeaiiley, 16 California, page ',

the essentials of an appropriation are a specified fund and a

definite amount.

To same effect are:

Strattou V. Green, 45 G7/.. 149.

Baggetl V. Pnnn, (k) CaL, 75.

Marshall v. Pnnn, 69 CaL, 223.

Ingram v. Colgan, loC) CaL, 113.

Ti» the same effect in other states arc:

J^isfines v. State, e.v re!.. 20 ///(/., 328.

State, e.v rel. v. Nistine, 20 ///</.. 343.

Martin y. J'raneis. 13 Kansas, 167.



Sliifr v. Stonii, 47 Kaiisiis. i 19.

Journal \. Pub. Co., <) Moiif., 389.

.S7(7/(' \-. Krniirdy. 10 Mont., 4()6.

".\l)])r()|)n"ati()n is the setting- ap'irt from the pnl)Hc revenue

of a certain snm of mone\' for a sjiecihed f)l)ject. in such niaii-

ner that the executi\e officers of the i^overnment are author-

ized to use that money, and no more, for that object, and for

no other."

State V. Moorr. 69 .V. IT. 373-37^'). 50 Xcb. 88. 61 Am.
St. Rep. -^T^'^. (citiiiij; Ri.<fiiir v. Statr, 20 I inf. 328).

Clayton V. Hcrry. 2j Ark. 129.

Straffon v. Crccii. 43 Cal. 149.

State V. Iai Gra7-c\ 41 Pac. 1075. 2^ \\\'. 2=,, 62 .7///. St.

Rep. 7(>j[.

State V. ll'allieli.':. 12 Xeb. 407, 11 .V. W. 860.

.S7(7/r V. f/'(////r/;.N-. 16 .V(7>. 679. 21 .V. /!'. 397.

/';-(;// V. Pnnn. 22 Pae. 143. 145. 80 Cal. 220.

In the case of /iii^rani v. Coli^aii, .<tipra. tlic law in (juestion

provided, "an)' person who shall kill or destroy any coyote

or coyotes shall he ])ai(l a hounty of five dollars out of the

jreneral fund in the State Treasury, for each coyote so destroy-

ed."" The Court sa\s that this is not an appropriation because

"the fund from which the bounties are to be paid is explicitly

desi^;nate(l. but the amount of money in the i^enerai fund

dexoted to the ])avment of these Ixnnities is n()t specified. The

lani^-uai^-e lacks the lirst essential of an appropriation. There
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is no designated amount and consef|nently there is no specific

appropriation to be exhausted."

These decisions are souiid in reason. They give some prac-

ticable effect to the constitutional provision. They meet the

end had in view when it was adopted. They have the authori-

ty of the great name of Chief Justice Field, of California, so

long a distinguished memlier of the Supreme Court of the

United States. They should be followed in the Federal

Courts, and will be followed, we beliex'e, whenex'er the point

shall arise in the Supreme Court.

The legislation of Congress from time to time since the

organization of the government on the subject of appro-

priations, gives us contemporaneous legislative construction

f)f the Constitution which is x'aluable in determining its mean-

ing\ This legislation is embraced in the Revised Statutes, and

will lie found scattered through that work.

Section 1 1 provides the. f(jrm of appropriations for the

support of the G(jvernment.

Section 64 requires the Clerk of the House and the Secre-

tary' of the Senate to prepare and i)ul)lish a statement of all

appropriations made during the sessitjn.

flow hiuch will they publish as a]ipr(^]:)riatcd for works of

irrigation ?

Section 22F: re(|uires an anilual re])ort from the Secretarv

of War, showing the amount a])i)ro])riateil under each specific

held for the jjrcceding ye u" and the balance rennining. etc.
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What halaiK'c \v(uil<l he rf|)<»rt as rcinainiiii;- fmni this ap-

pi'Dpriation if the work of hiiilthrijL;- these irritifatinj^ s\-stoms

had been eonfkled to him?

.Srctioii
J!,()(\^ j)nt\i(les that when any department asks an

aj)j)nti)riatii>n tor a ])uhlic hnildini,^ (»r any piihlie work, re-

(piest shall he accompanied by full ])]ans and fletailed esti-

mates of the whole work.

How far is the s])irit of this provision departed from in the

present instance?

Scc'hon ^^(^(^4 re(|uires full and detailed estimates from heads

of all dei)artments showing- re(|uirements of tlie de]>artments.

Why, if this form of appro])riation is sufficient?

Sect toil 3^)'')^) prescribes that api)ro])riations for the Xavv

Department shall l,e accounted for under 22 specific heads.

Srcfioii 3^>^>7 prescribes that estimates from the P(3stoffice

De])artment shall be submitted under iS specific heads.

Scctii^ii ^()J[) provides that no department shall expend in

an}- year a sum in excess of the appropriations made b\' Con-

gress, or invoKe the jl;-o\ ernment in an\- contract fitr future

])ayments in excess of such appropriations.

Section ;^()2T, retpiires all officers to render distinct accounts

ot the appropriation of public moneys accordinjjf to the apjjro-

priation under which the snne may ln\c been advancetb

Srction 4030 reijuires the moneys needed for the postal

service each year shall I e apprr)priated by law out of the reve-

nue of the service.
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Why an appr(>])riation eacli year? \\niy not simply devote

the revenues from tlie service to the ]:)ayment of expenses of

the Department?

We gather from this legislation the opinion of Congress

that ai)propriations are to he specific ; that mf)neys indefinite

in amount cannot and ought not to he devoted to general

and indefinite purposes; that Congress alone is to designate

to what purposes the puhlic money is to he devoted, and the

extent to which it is to l)e devotefl. This, in the ahsence of

judicial decisi(Mis to the contrary, gives us a practical legisla-

tive construction of the Constitution which is controlling, and

we \-enture to say that that construction estahlishes heyond

question the invalidity of this statute.

THIRD: The act of 1902 delegates legislati\e authority to

the Secretary. It authorizes him to determine what irrigating

systems shall he huilt and maintained, where huilt. and the

amount to he spent thereon.

We suhmit this point with some diffidence, and confess that

it is not well sustained hy authorities. l)ut it seems to us that

it is maintainahle on principle.

One of the settled m:ixims in constitutit)nal law is that the

l)ower conferred on the legislature to make la\\s cannot he

delegated hy that department to any other hod)- or authority.

When the soxereign i)o\\ er of the state h;is located the au-

tliorit}'. there it must remain; and hy the constitutional agency

alone the laws must l;e made until the Constitution itselt slrdl

l;e changed.
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Coolry Const, f.iiii.. C, \\. p. 137.

The (listiiH'tidii l)ct\\een les4"islati\c and adniinistratix'e acts

was laid down by the Supreme Court in the case of The Brig

Aurora. 7 Craiicli, 3S3. That (hstinction is that a law may

lie made, to take etTect on the tindino^ of an administrative

officer, as in that case, on a proclamation of the I'resident

showinj.,^ the ascertainment by him of the fact that certain na-

tions had done certain thin^-s; hut if the operation of the law

were left to his discretion, piu'e and simple, it would be a del-

egation of Ici^islatixe power. The same distinction was drawn

by the Supreme Court in I^lchl v. Clark, 143 l\ S., 649,

where the Tariff Act of Octob.er 1. 1890. was sustained, au-

thorizing;- the President to suspend the free introduction of

sui^ar. molasses, coffee, tea and hides when satisfied that anv

country producing;- such articles imposed unreasonable duties

or exactions on the i)roducts of the L'nited States.

In both of these cases the oi)eration of the law was made

to de])end on the ascertainment of a fact b\ the Tresident. and

in that \iew of the law was unobjectionable. Here, ci'cr^'tliini^

is committed to the unlimitel and uncontrolle.l discretion of

the vSecretarx- of the Interior, not only the (piestion of where

the irrii^atini;- works shall be located, but their kind and char-

acter, and the amonnl of moiu'_\- that shall be expended for

them. It is the same tiling as if the Sei'i'etary >>\ the .\a\y

were i^iven ludimited contr(»I of a fund and aiUhorizel to

build as manv na\al vessels as he misjht deem ad\isal)le. or as
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if the Secretary of War were vested with authority to Iniild

Ijridges, forts, arsenals and docks wherever lie thoui^ht l)est,

and to s])end any sum of money therefor he mioiit deem

proper. The courts, we apprehend, would not sustain such

laws, and if not they cannot sustain the law now under con-

sideration. On this point, as analogous, though ncjt strictly in

point, we cite

Uiiilcd Stales V. Keokuk & H. Bridge Co., 45 Pcd. Rep.

178.

United States v. Rider, 50 Fed, Rep., 406.

The learned counsel for the Goxernment in his hrief
(

]). 23)

])resents what he calls his Second General Question, in his

assignment of errors, and claims that the issues of fact should

have been sulnnitted to the jury.

The defendant is a foreigner, and as \\\\] he seen by the

record, did not comprehend some of the questions propounded

to him. His wh(^le testimony and the testimony of all of his

witnesses show that he li\ed on this land continuously, from

])rior to iQOO, down to the time of the trial of this case; that

he made it his home; and his statement upon cross examina-

tion, under the (imck lire of counsel, in answer to the following

(|uestion, could not he misconstrued h}' an_\- lair-minded ])er-

son

:

O. ^'ou nc\er made any jMTtense to claim this land as a

homestead until i()()3, did xou ?

.\. No, sir.
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O. \(n\ never made any irretense at all of claiminj^ the

land until 1905 ?

A. Xo, sir. I didn't know how the land laid or how ;t

would come in sur\e\in,i;- : the)- came tliere and sf|nattefl all

around me so I had to claim it.

Fie clearly stated in many other parts of his testinifMiv that

he claimed the land as a homestead since 1900.

The context shows that the defendant did not understand

the (|uestions propounded u])on cross examination hv counsel

for the Government. Mr. Tlarding- and Mr. Conwnv. wit-

nesses for for the Go\ernment. in no wav controverted de-

fendant's testimony. Mr. 1 fardin<T saw the land a week he-

forc the trial
: had never seen it hefore. ( Record p. 168). Mr.

Conway never saw it until h'ehruary iS. i()oS. ( Record p.

177.) This suit was commenced Decemher 31. i()o6. (Record

I'.
2.

)

It is sucli a well established ])roposition of law that when

facts are admitted, or not contro\erted. that the cotu't pas.ses

upon such a case as a matter of law. that I do not, deem

it necessary to cite authorities to sustain the same.

In conclusion. I wish to impress upon the Court that the

Reclamation .\ct is an attempt upon the part of the I'nitcd

States to enijame in the business of improxint^- propcrtN- for

private individuals, .and t'or their i)rivate lenetit. The ])ul)lic

moneys are to he used without interest, under this act. nie

charj^es ajjainst the water u.sers are to he determined with a
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view of returning- to the reclamation fund only the estimated

cost of the construction project. Sec. 4, Reclamation Act, 32

Statutes L. 389.

No compensation is to he paid l)y the lieneficiaries for any

public lands of the United States that are taken, or, if the

rights of settlers are to be taken, as in this case, no comi>ensa-

tion is to be paid therefor.

All of the suits that are necessary for the carrying out ^\

the irrigation projects are to be waged by the Government

and in case the defendant wins, he cannot recover costs, as is

true in this case. Wdien employes are injured ujxjn these

projects where the Government is doing the work, there can

be no recovery for injuries received, no matter how wrong-

fully inflicted, except under the late act of Congress where one

year's compensation is allowed.

These observations are made to further shc^w the uncon-

stitutionality of this law, and the injustice it would work

upon the defendant, Hanson, and persons in his condition, if

given the construction contended for by the Go\-ernment.

I ask that the case 1)e affirmed.

HKXRY J. SXTVKLV.

Attornev for Defendant in I'.rror.
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Eastern District of Washington,
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The defendant in error in liis answer brief attacks the

constitutionality of the Act of June 17, 1902 (32 Stat. L.

388), referred to in our opening brief as the Reclamation

Act. Inasmuch as no hint of this attack was suggested

during the progress of the case in the h)wer Court or be-

fore our opening brief had l)een served and filed, that

brief contained nothing on tlie subject. Believing that the

conditions warranted our recpiest for an opportunity to



file a reply brief, such request was made and by this Court

granted at the time the case was called for hearing and

we shall endeavor herein to answer the several objections

to the Act which have been raised. For convenience and

because the parties were so designated in the lower Court,

they will be designated herein as plaintiff and defendant,

respectively.

The following points are made against the validity of

the Act:

First. That the expenditures and the work to be done

under the provisions of the act are not public and govern-

mental in character. (Page 21 of Dfts. Brief.)

Second. If the works be governmental in character

in the sense that a State might employ its money and

the use of its sovereignty to carry them out, they are

not public and governmental within the limited powers

belonging to the Federal government. (Page 21st of

Dfts. Brief.)

Third. If unconstitutional when attempted to be ap-

plied in the states, and when attempted to be applied

in localities where there are no government lands, it

is unconstitutional in toto, because it is impossible to

segregate the good from the bad. (Page 22 of Dfts.

Brief.)

Fourth. Tlic Act of 1902 is violative of the constitu-

lion in that it authorizes the expenditure of the moneys

of the government without an appropriation. (Page

35 of Dfts. Brief.)



Fifth. The Act of 1902 delegates legislative authority

to the secretary. It authorizes him to determine what

irrigating systems shall be built and maintained, where

built, and the amount to be spent thereon. (Page 41

of Dfts. Brief.)

Before discussing the points in detail it will be well to

talve up some general considerations. A careful reading

of the Act will show that its fundamental purpose is to

furnish means of developing public lands for the benefit

of the entire community and further that the provisions

for furnishing water to land in private ownership, to

which reference is made only in Sees. 4 and 5, are neces-

sarily incidental.

The second paragraph of Sec. 3, Article IV of the Con-

stitution of the United States provides

:

''The Congress shall have power to dispose of and

make all needful rules and regulations respecting the

territory or other property belonging to the United

States; and nothing in this Constitution shall be so

construed as to prejudice any claims of the United

States, or of any particular State.
'

'

The public lands of the United States as they existed

at the date of the passage of the Keclamation Act may be

classified as follows : Arid and semi-arid land which

would be available for agricultural purposes if irirgated

;

pasture land and forested areas, which on account of loca-

tion or lack of water supply, can never be irrigated or used

for agricultural purposes; and rough mountainous areas,



equally unavailable for agricultural purposes. The area

of unreserved unappropriated lands (exclusive of Alaska)

at the date of the Keclamation Act was about 500 million

acres Of this from one-eighth to one-fifth is estimated

to be susceptible of irrigation.

REVIEW OF LEGISLATION CONCERNING
ARID LANDS.

Desert Land Act.

Under the present authority of the constitutional \)vo-

vision just quoted several laws have been enacted c-'on-

ceming the reclamation of arid lands. In 1875 Congress

undertook to make special provision for the use of the

arid land by individual settlers, passing in that year an

Act for the disposition of certain desert lands in Cali-

foraia. (Act of March 8, 1875: 18 Stat. 497.)

In 1877 the }3resent desert land act was passed. By

this legislation Congress undertook to facilitate the recla-

mation of such lands by private owners, the fii-st form of

the desert land act allowing entries of 640 aci-es in order

to induce the investment of. capital for this jturpo^^e. The

size of entries w^as later reduced to 320 aci*es. (Acts of

March 3, 1877: 19 Stat. 377: and March 3, 1891: 26 Stat.

1095.)

After having been in force for nearly 20 years, ex-

perience showed that this Act was of but limited applica-

tion for the improvement of the aiid lands. Enormous



areas had passed from the ownership of the Government

under its terms without accomijlishing the reclamation

which it contemplated.

Carey Act.

In 1894 in response to the pressure for legislation to

provide for the irrigaticn of the arid public lands, Con-

gress passed what is known as the Carey Act (28 Stat.

372-422, Sec. 4, by which it agreed to donate to the States

in which desert lands are located so much of such lands,

not exceeding 1,000,000 acres in each State, as the State

would cause to be reclaimed.

Rechimation Act.

In 1902 the experience of 8 years with the Carey Act

showed that it was also ineffective in providing for the

proper or general reclamation of the arid public lands.

While the stimulus of the operations of the United States

under the Reclamation Act since its passage has caused

some activity under the Carey Act, it is yet true that little

advance has been made except in a few unusually favor-

able localities.

The laws up to 1902 had provided for the reclamation

of public lands so far as possible by private enterprise

either directly, or through the States, and few opportuni-

ties were left for individual effort or for development with

the ca])ital ordinarily available for private investors.

Congress therefore in 1 902 passed the Reclamation Act,

and adopted the only remaining possibility, that «^f ])ro-

viding for the reclamation of these lands by its own
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agencies, utilizing temporarily for this purpose tlie funds

derived from the sale of public lands. It was thought that

in this manner the nation could reclaim its lands, render

them habitable, malce possible the establishment of homes

by settlers upon the vast arid area which could not other-

wise be made useful, and add greatly to our national

wealth.

CONTROL OVEK PUBLIC LANDS.
»

The power conferred upon Congress to dispose of and

make all needful niles and regulations respecting the

territory or the property belonging to the United States,

has been frequently discussed by the Supreme Court. In

the case of the United States v. Gratiot, 14 Pet. 526-537,

referring to Art. 4, Sec. 3 of the constitution of the

L'^nited States, it was said:

"The tenn territory, as here used, is merely

descriptive of one kind of property, and is equivalent

to the word lands. And Congress has the same power

over it as over any other property belonging to tlie

United States, and this power lias been vested in

Congress without limitation, and has been considered

the foundation u])on wliidi tlio territorial govern-

ments rest."

Further upon this subjec-i the Court said in Gibson v.

Chouteaai, 13 Wall 92-99,



"With respect to the public domain, the constitu-

tion vests in Congress the power of disposition and of

making all needful rules and regulations. That power

.
is subject to no limitations. Congress has the abso-

lute power to prescribe the times, the conditions, and

the mode of transferring this property or any part

of it , and to designate the persons to whom the

transfer shall be made. '

'

That the power of disposition and control -over the

public lands which Congress may exercise is not limited

has been frequently announced by the Supreme Court,

and it may be regarded as the settled interpretation of this

clause of the constitution. The passage of the Eeclamation

Act was clearly in pursuance of this power.

Ani enormous area of public land can never be utilized

for agricultural pui*poses except by the artificial appli-

cation of water. It is estimated that from 60 million to

100 million acres of such land now desert and unpro-

ductive can be supplied with water and made productive.

This area is five to eight times the entire area now irri-

gated in the United States and at a moderate estimate

would support a population of from 30 million to 50

million people.

Elxperience with irrigation in this and other countries

shows that in such enterprises, as in all other lines of

business, private capital will engage in it only to the extent

to which a direct profitable return on the investment is

assured.

Of this great area of irrigable public land now desert.



8

private enterprise, even if it were to invest the hundreds

of millions of dollars necessary' to reclaim them, would

in every project undertaken limit itself to such area as

promised an ade^iuate profit on the money invested. The

result would be that in practically every project not more

than 60 to 75 per cent of the possible irrigable area would

be included,, and the conditions in most cases are such that

an extension of the project at a later date to include such

areas as might then be profitably irrigated would be an

engineering impossibility or prohibitive in cost. In many

cases a much smaller percentage would bei irrigated, and

it would frequently happen that a good project would

never be taken up because of the small margin of ])rofit.

Considering the extreme limits of profitable investment

it is safe to say that if left wholly to private enterprise at

least 25 to 40 per cent of the irrigable area would never

be irrigated. That is an area capable of supporting from

10 million to 25 million people would forever remain un-

productive.

It would esem that the great trust reposed in Congress

for the disposition and control of the public lands will

have failed if such a result were not prevented. The

]K>wer given to Congress in tins regard must necessarily

cover such an important feature of the ]iublic interest;

and an expenditure of the i>ublic funds for that jiiirpose

must necessarily be also within the ])owers given to expend

the public funds to provide for the general welfare of the

United States. Chief Justice Marshall said

:

"Although, a.jony the enumerated j>owers of gov-
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emment, we dO' not find the word ''bank," or "incor-

poration," we find the great powers to lay and collect

taxes; to borrow mone}''; to regulate commerce; to

declare and conduct a war ; and to raise and support

armies and navies. The sword and the purse, all

the external relations, and no inconsiderable portion

of the industry of the nation, are intrusted tO' its

government. It can never be pretended that these

vast powers draw after them others of inferior

importance, merely because they are inferior. Such

an idea can never be advanced But it may, with

great reason, be contended, that a government,

intnisted with such ample powers, on the due execu-

tion of which the happiness and prosperity of the

nation so vitally depends, must also be intrusted with

ample means for tlieir execution. The power being

given, it is the interest of the nation to facilitate its

execution. It can never be their interest, and cannot

be presumed to have been their intention to clog and

embarrass its execution by withholding the most ap-

propriate means. * * * Qq;^^ ^e adopt that con-

struction (unless the words imperiously re-

quire it), which would impute to the fram-

ers of that instrument, when granting these

powers for the public good, the intention of

impeding their exercise by withholding a choice of

means? If, indeed, such be the mandate of the consti-

tution, we have only to obey ; but that instiinnent does

not profess tO' enumerate the means by which the
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powers it confers may be executed; noi* does it pro-

hibit the creation of a corporation, if the existence of

such a being be essential to the beneficial exercise of

those ix)wers. It is, then, the subject of fair inquir}%

how far such means may be employed. * * *

The government v/hich has a right to do an act, and

has imposed on it the duty of performing that act,

must, according to the dictates of reason, be allowe<l

to select tlie means ; and those who contend that it may

not select any appropriate means, that one particular

mode of effecting the object is excepted, take upon

themselves the burden of establishing that exceji-

tion. * * *

But the constitution of the United States has not

left the right of congress to emi)loy the necessaiy

means, for the execution of the powers conferred on

the government, to general reasoning. To its enumer-

ation of powers is added that of making *'all laws

which shall be necessary and proper, for carrying

into execution the foregoing powers, and all other

powers vested by this constitution, in the government

of the United States, or in any department thereof."

* * *

It must have been the intention of those who gave

these ix)wers, to insure, as far as human prudence

could insure, their beneficial execution. This could

not be done by confining the choice of means to sucli

narrow limits as not to leave it in the jjowcr of

congress to adopt any which might be api)ropriate,
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and wliieli were conducive to the end. Tins provision

is made in a constitution intended to endure for ages

to come, and, consequently, to be adapted to the

various crises of human affairs. To have prescribed

the means by which government should, in all

future time, execute its powers, would have been to

change, entirely, the character of the instrument, and

give it the properties of a legal code. It would have

been an unwise attempt to provide, by immutable

rules, for exigencies wliich, if foreseen at all, must

have been "seen dimly, and which can be best provided

for as they occur. To' have declared that the best

means shall not be used, but those alone without

which the power given would be nugatory, would have

been to deprive the legislature of the capacity to

avail itself of experience, to exercise its reason, and

to accommodate its legislation to circumstances.

* * #

We admit, as all must admit, that the powers of

the Government are limited, and that its limits are not

to be transcended. But we think the sound constmc-

tion of the constitution must allow to the national

legislature that discretion, with respect to the means

by which the powers it confers are to be carried into

execution, which will enable that body to perform the

high duties assigned to it, in the manner most bene-

ficial to- the people. Let the end be legitimate, let it

be within the scope of the constitution, and all means

which are appropriate, which are plainly ndai^tod to
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that end, which are not prohibited, but consist with

tlie letter and spirit of tlie constitution, are coBsti-

tutional. * * *

Should Congress, in the execution of its powers,

adopt measures which are prohibited by the consti-

tution; or should congress, under the pretext of

executing its powers, pass laws for the accomplish-

ment of objects not intrusted to the Government, it

would become the painful duty of this tribunal,

should a case requiring such a decision come before

it, to say that such an act was not the law of the land.

But where the law is not prohibited, and is really

calculated to effect any of the objects intrusted to

the goveniment, to undertake here to incjuire into

the degree of its necessity, would be to pass the line

which circumscribes the judicial department, and to

tread on legislative ground. This court disclaims

all pretensions to sucli a iwwer. '

' M'Culloch v. Mary-

landA WheatI 816, 407-423.

The first ])oint made in defendant 'sf brief is:

''That the expenditures and the work io be done

under the provisions of the act are not public and

governmental in character." (Page 21.)

In the Western States the use of v/ater for irrigation is

well settled by statute and judicial decisions to be a public

use, even to the extent of authorizing an individual to

exercise the power of eminent domain for the development

of private jn'operty.
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This doctrine is well established in the State of Wash-

ington by its constitution and laws {State Const., Art. 21

;

Ballinger's Codes and Statutes, Sec. 4100; Laus 1899,

p. 2G1) and the decisions of its courts. {State ex rel

Harland v. Centralia etc. Co., 42 Wash. 632; 85 Pac. 344;

Prescott Irrigation Co. v. Flathers, 20 Wash. 454; 55

Pac. 635.)

If the owner of lands in this State lying between the

stream from which water is to be diverted and the fanns

upon which it is to be applied, refuses to pennit the

passage of a ditch for the conveyance of water from said

stream to such farms, the persons desiring to open such

a ditch have the right of eminent domain to procure a

right of way, therefore {BalUnger's Codes, Sees. 4102-5;

Laus 1899, p. 261.)

It is needless to multiply cases upon this question. In

Fallbrook Irrigation District v. Bradley (164 U. S. 112),

there is a full discussion of this ciuestion in whicli the

Court considered the situation in the arid region and,

upon the question whether the use of water for irrigation

is a public use, held

:

"The case does not essentially differ from that of

Ilagar v. Reclamation District, 111 U. S. 701, where

this Court held that the power of the legislature of

California to prescribe a system for reclaiming

swamp lands was not inconsistent with any provision

of the Federal Constitution. The i)Ov;er does not

rest simply upon the ground tliat the reclamation

must be necessan' for the jniljlic health. That indeed
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is one ground for interposition by the State, but not

the only one. Statutes authorizing drainage of swamp

lands have frequently been upheld independently of

any effect upon the public health, as reasonable regu-

lations for the general advantage of those who are

treated for this purpose as owners of a common

property. Head v. Amoskeag Mcmiifacturmg Co.,

113, U. S. 9, 22; Wurtz v. Hoagland, 114 U. S. 606,

611 ; Cooley on Taxation, 617, 2d Ed. If it be essential

or material for the prosperity of the community, and

if the improvement be one in which all the land-

owners have to a. certain extent a common interest,

and the improvement can not be accomplished without

the concurrence of all or nearly all of such owners b\'

reason of the peculiar natural condition of the tract

sought to be reclaimed, then such reclamation may be

made and the land rendered useful to all and at their

joint expense. In such case the absolute right of

each individual owner of land nnist j'ield to a certain

extent or be modified by corresponding rights on the

l)art of other owners for what is declared upon the

whole to be for the public benefit.

Irrigation is not so different from the i-eclamation

of swamps as to require the application of other and

different principles to the case. The fact that in

draining swamp lands it is a necessity to drain the

lands of all owners which are similarly situated, goes

only to the extent of the peculiarity of situation and

the kind of land. Some of the swamp lands may not



15

be nearly so wet and worthless as some others, and

yet all may be so situated as to be benefited by the

reclamation, and whether it is so ssituated or not must

be a question of fact. The same reasoning applies

to land which is, to some extent, arid intsead of wet.

Indeed, the general principle that arid lands may be

provided with water and the cost thereof provided

for by a general tax or by an assessment for local

improvement upon the lands benefited, seems to be

admitted by counsel for the appellees. This neces-

sarily assumes the proposition that water used for

irrigation jjurpo'ses upon lands which are actually

arid is used for a public purpose, and the tax to pay

for it is collected for a public use, and the assessment

upon lands benefited is also levied for a public

purpose. Taking all the facts into consideration, as

already touched upon, we have no doubt that the

irrigation of really arid lands is a public puipose, and

the water thus used is put to a public use." (pages

163, 164.)

In many features the propositions considered in the

Fallbrook case are closely analagous to those involved

here.

In the case of Clarl- v. Nash, 198 U. S. 361, a similar

question arose in regard to the matter of public use upon

arid lands under the laws of Utah. The court said:

''It is true tliat in the Fallbrook case the question

was whether the use of the water was a public use

when a corporation sought to take land by condemna-
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tion under a state statute, for the purpose of malting

reservoirs and digging ditclies to supply landowners

with the water the company proposed to obtain and

save for such purpose. This court held that such

use was public. The case did not directly involve the

right of a single individual to condemn land under a

statute jDroviding for that condemnation.

We are, however, as we have said, disposed to

agree with the Utah court with regard to the validity

of the state statute which provides, under the circum-

stances stated in the act, for the condemnation of the

land of one individual for the purpose of allowing

another individual to obtain water from a stream in

which he has an interest, to irrigate his land, which

otherwise would remain absolutely valueless."

(p. 369.)

In the case of Stric'kley v. Highland Boy Mining Com-

pany, 200 U. S. 527, the same question arose in regard to

the taking of a strip across a placer claim for an aerial line

to facilitate mining operations on adjoining land, in which

was discussed the validity of the Utah statute authorizing

the taking of private ])ror>crty under such conditions. The

court tilere said :

"The question thus narrowed is pretty nearly

answered by the recent decision in Clark v. Nash, 198

U. R. 361. That case established the constitutionality

of the Utah statute, so far as it pennitted the

condemnation of land for tlie irrigation of other land

l>elonging to a private jxTSon, in pursuance of the
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declared policy of the State. In discussing wliat consti-

tutes a public use it recognized the inadequacy of use

by the general public as a universal test. While

emphasizing the great caution necessary to be shown,

it proved that there might be exceptional times and

places in which the very foundations of public welfare

could not be laid without requiring eoncesisions from

individuals to each other upon compensation which

under other circumstances would be left wholly to

voluntary consent. In such unusual cases there is

nothing in the Fourteenth Amendment which prevents

a State from requiring such concessions. If the state

eonstitution restricts the legislature within narrower

bounds that is a local affair, and must be left where

the state court leaves it in a case like the one at bar.

In the opinion of the legislature and the Supreme

Court of Utah the public welfare of tliat State

demands that aerial lines between the mines upon its

mountain sides and the railways in the valleys below

should not be made impossible by the refusal of a

private owner to sell the right to cross his land. Tlie

constitution of the United States does not require us

to say that they are wrong. If, as seems to l>e

assumed in the brief for the defendant in error, tlie

finding that the plaintiff is a carrier for itself and

others means that the line is dedicated to carrying for

whatever portion of the public may desire to use it,

the foundation of the argument on tlie other side

disappears."
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Tlie ca;ses cited in the brief of the defendant to sustain

this first proposition relates to State legislation to aid

various kinds of maniifactimng and industrial enter-

prises. It was held that such legislation was obnoxious to

the state constitutions.

To illustrate this it will be noted that in the Pallbrook

case above cited the court refers to one of the cases cited

in the defendant's brief, namely, Loan Association v.

Topeka, 20 Wall. G55, and brings out this distinction as

follows

:

*'If the act violate any provision, expressed or

properly implied, of the Federal Constitution, it is

our duty to so declare it; but if it do not, there is no

justification for the Federal coui"ts to run counter

to the decisions of the highest state court upon

questions involving the construction of state statutes

or constitutions, on any alleged ground that such

decisions are in conflict with sound principles of

general constitutional law. The contrary has not

been held in this court by the case of Loan Association

V. Topeka, 20 "Wall. 655. In that case a statute of

Kansas was held invalid because by its provisions

the property of the citizen under the guise of taxation

would be taken in aid of a private enterprise, which

was a peiversion of the power of taxation. The case

was brought in the United States Circuit Court for

the District of Kansas, and was decided by that court

in favor of the city. There has been no decision of

the liighest state court ui)on the (|uestion whether the
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act violated the constitution of Kansas, and conse-

quently there wa^ none to be followed by the Federal

Court upon that question. This court held that a

law taxing the citizen for the use of a private enter-

prise conducted by other citizens was an unauthor-

ized invasion of private rights. Mr. Justice Miller

said that there were such rights in every free govern-

ment which were beyond the control of the State.

The ground of the decision was as stated, that the act

took the property of the citizen for a private pur^DO^se,

although under the formiS' of taxation." (164

U. S. 155.)

Another feature of the cases cited in defendant's brief

which is not present in the case at bar is that the power of

taxation is in every instance the question under discussion

and in every instance the action of the legislature in

imposing such a tax is declared unconstitutional under a

specific provision of such legislature setting forth the

purposes for which taxes may be levied and the pur-

poses for which money thus raised may be expended.

The power of levying and imposing taxes is an inherent,

sovereign function, but the will of the people, as expressed

in the United States constitution and in the various State

constitutions has limited this power and such limited

is so strictly construed that such cases can only be in ])oiiit

in questions of taxation and the expenditures of money

obtained through such means in ' connection with tlie

specific restrictions of the constitution involved.

In view of the uniformitv of the decisions of the courts
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in holding the use of water for irrigation a public use the

cases quoted in defendant's brief are not applicable to

the statute under consideration.

The expenditure of funds to su])})ly water for the irri-

gation of lands to secure their habitability and make them

available for supporting a larger population and thus

securing their disposition is manifestly an operation of a

public character and one in which congress may engage.

The defendant contends that the Government has no

right to irrigate its own land m the states but concedes

on pages 28 and 29 of his brief that the Goverament has

a right to legislate concerning and deal with its lands

in the territories as it sees fit. On ])age 29 it is admitted,

referring to territorial lands "that the enhanced value of

government land would no doubt sustain federal legisla-

tion intending to put water on such land," but there is

added to this statement a further statement "but as we

have seen the legislation applies to the states, as well as

the territories, and if invalid as to the one, must be invalid

as to the other." It is assumed that the Government's

rights in connection with its public lands situated in terii-

tories ai'e diifereut than its rights in connection with its

lands within the territorial limits of a state.

I'll is admission as to the Goverament 's rights in tcrri-

toiial lands is of much importance in this case, and is one

in which we concui*. The practical effect mu?t be to settle

every material ])oint in the case excei)t ss to the Govern-

ment's right to irrigate private land, if that ]Kiint can

be settled herein. The defendant fails to state in his bnef
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why the distinction exists between the treatment of state

and territorial lands owned by the Government and it is

not difficult to appreciate the reason. There is none. We
are not unmindful of the fact that governmental functions

of a territory are exercised directly or indirectly by the

national government, and that such functions in a state,

when pertaining to state matters, are exercised by the state

government, but that, in our opinion, in nowise makes

different the status of government lands in these respes-

tive jurisdictions. U. 8. v. Canfield, 167 U. S. 518.

This part of the controversy deals with the

right of the Government to improve its lands.

With the defendant's admission the inquiry nar-

i"0ws down to whether the government has a

greater right to improve its territorial lands than those

within a state. There is not the slightest necessity in this

connection for discussing abstract questions or principles

having to do with matters involving the machinery for

the government of the states or of the territories. The

Government's title to its lands in a territory is no stronger

or weaker than its title to such lands in a state. The

enhanced value of its lands in a state does not effect tlie

Government less favorably than the enhanced value of

its lands in a territory. It is the owner of both, and

there is nothing in the national constitution or laws which

gives the Government gi'eater powers in dealing with its

lands in the one jurisdiction than in the other. In each

instance it is a question of making saleable its arid lands.

AYhen the makers of the constitution said that "Congress
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shall have the power to dispose of and make all needful

rules and regulations respecting the territory or other

property belonging to the United States," they in nowise

disci-iminated against its property within the territorial

limits of a state, therefore, even if we limit the Govern-

ment's authority to this constitutional provision, the

defendant's admission proves the correctness of oui-

contention.

We are now dealing with the question of the Govern-

ment's right to irrigate its own lands, and narrowed still

further, the right to spend the public funds to accompli sli

that result. By what line of reasoning the defendant

concludes that the money spent for irrigating the Grovern-

ment's lands in a state is more sacred than that used for

a similar purpose in the territories, we are unable to

comprehend, and yet the only fault found witli this law

in this connection is that it is the unauthorized use of

public moneys.

The second point is:

*'If the works be governmental in character in the

«ense that a State might employ its money and the

use of its sovereignty to carry them out, they are

not public and governmental witliiii the limited i)ow-

ers belonging to the Federal Government." (p.

21.)

This question is to some extent involved in the discus-

sion of the first point and much that is there said is

equally applicable here. The statutes and constitutions
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of the States wliicli were discussed in finding that the

utilization of water for irrigation is a public use, are in

no sense broader than the power given to Congress to

dispose of the public lands and to make all needful rules

and regulations respecting them.

Nor is it necessary to go to the western States to

find support for this doctrine. The decision of the Su-

preme Court of Ohio in the case of Reeves v. Wood Coun-

ty (8 Ohio 343) is peculiarly applicable. The Court says:

'

' The exercise of certain powers of Government is

often imperiously demanded by peculiar topographi-

cal and climatic conditions. In Holland nearly the

whole surface of which is lower than the sea at high

tide, the regulation of dikes anl drains becomes a

necessary function of government. So does the

matter of irrigation in Egypt, Peru and some other

countries. It is notorious that a large district in

the northwest portion of this State, not less prob-

ably than one-sixth of the whole, and possessing

elements of unsurpassed fertility, while it is suf-

ficiently elevated' above Lake Erie on the one side

and basis of the Ohio Eiver on the other and

almost everywhere with sufficient inclination in

some direction readily to carry off its surplus wa-

ters if there were channels for its conveyance, has

yet such an unbroken surface and is so destitute

of ravines and natural channels as to render the

appellation of Black Swamp api)ropriate and fa-
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miliar, and the district proverbial—more so per-

haps than it really deserves—for dampness, miasm

and disease. To this large district, capable of

transformation, and in fact now being rapidly

transformed into a region at once healthful and

productive, drains are a necessity. They must

often be several miles in extent and laid out with

reference to some general ])lan. It is easy to see

that the execution of these works is beyond the

power of isolated individual effort, and that the

public authority must be invoked to prescribe the

location and plan, and thus to overrule the conflict

of individual opinion and individual selfishness."

And in conclusion the court says, ''Looking,

therefore, to the urgent necessity for the exercise

of this power, however cogent may be the consid-

erations which address themselves to the legisla-

ture to induce that body carefully to guard against

its abuse, I can see no cause to regret and no argu-

ment against its existence."

The assertion that the arid ])ublit' lauds of the west-

ern deserts, the copious water sui)ply originating u]ion

the ])ublic lands, its preservation, the development of the

resources, the title and light to which is in the Federal

Government, do not involve Fedei'al interests, needs

only to be made to he refuted.

The Federal interest involved is two-fold. Reference

has alreadv been made to the article of the constitu-
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tion, granting to Congress the right to dispose of and

make all needful rules and regulations regarding the

territory and other property of the United States. The

interest of the United States in the disposal of its pub-

lic lands by their improvement directly or indirectly is

apparent, and the right of Congress to do any and

all things necessary or needful for the improvement or

for the disposal of these ]3ublic lands is expressly

authorized.

To say that Congress has not the right to construct

upon its own public lands reservoirs for the purpose

of conserving its public resources and to insure them

to the people dependent upon such resources for their

existence, is to say that the right of property is denied

the Government.

To say that Congress has not the right to conserve

such interests for the people generally by the construc-

tion of works for such purpose, is to enforce upon the

Government a policy of allowing private individuals to

procure monopolies of such resources for the purposes

of i^rivate gain, which is as abhorrent and as contrary

to the general welfare clause as to allow monopolies

of air and light, no more necessary in the arid regions

than is the water which the Government, by means of

the Reclamation Act, is attempting to conserve.

To say that the United States has not the right to

improve and dispose of its land and to conserve and

hold for the general jmblic its natural resources,

whether such right is expressed in the constitution or
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in terms unexpressed, is to deny the fundamental con-

ception of sovereign power.

The defendant in stating that the improvement of

public lands and the conservation of such natural

resources is not a matter of Federal interest nor within

Federal power, makes such a denial.

The Federal interests are, however, involved in

another manner. The entire domain west of the 100th

meridian was owned at one time by the Federal Gov-

ernment, acquired by purchase, conquest or discovery.

It was acquired in x)ursuance of its policy of expansion

and in contemplation of providing for future popula-

tion. By appropriate legislation it was parcelled out to

individuals for the purpose of making homes for the

subjects of the United States. All land in this area

which is now in private owner shi}) was disposed of by

the Government either directly or indirectly with such

intention.

Such action proceeds from the principle that the man

who owns and maintains his own home is a better sub-

ject, and that the general welfare of the nation as a

whole is promoted by such policy. The wisdom of such

a policy is proven by history and is the basis of the

fundamental conception of our form of government.

Its civilizing effect can hardly be over estimated.

To say that the Federal Government has no interest

in making habitable its uninhabitable domain for future

disposal and for the creation of future homes is to deny

this policy. To say tiiat Congress, when once it passed
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the title to a tract of land to a private individual for

the purpose of giving to him a home, has effectually tied

its hands from making available to such individual the

complimentary public resources, necessary from the

nature of the arid regions to the success of the first

venture of the Government in home building, is to fur-

ther deny the wisdom of this policy in the first instance.

In furtherance of its duty to promote the general

welfare, the United States has as much interest in pro-

viding for the irrigation of those lands which are now

in private ownership but which were passed to a private

individual for a specific purpose, and which purpose

from the nature of things has failed, as it has in improv-

ing its own domain for similar purposes. The distinc-

tion between the arid lands now public, and the arid

lands now private is therefore lost, so far as Federal

interest is concerned. This home building policy is not

only a power but is the sacred duty of a sovereign,

especially where that sovereign is a republic, and it has

ever been conceded by historical and patriotic writers.

The power of Congress to acquire new territory

whether by conquest or by purchase has never been ques-

tioned. The rendering of its arid domain habitable for

present or future subjects is on all fours with the acqui-

sition of new territory for a growing population. The

reclaiming of its desert wastes by conquering the forces

of Nature and holding in reserve for beneficial use the

water which would otherwise run to waste in the spring

freshets, is a more peaceful but a no less authorized
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conquest than that waged against a less powerful neigh-

bor for tlie acquisition of further territory. The expen-

diture of money, by which land now barren will support

a population much greater than the present population

of the United States, is no less authorized than the

expenditure of the same sum for the purchase of addi-

tional territory to be adapted to the same purpose.

The duty of a government in providing for the devel-

opment of its territory, and the promotion of the public

interest has been frequently discussed by the courts.

In {Daggett v. Colgan, 92 Cal., 53; 28 Pac. 51; 14 L.

R. A. 47-4) the Supreme Court of California said:

^'It is undoubtedly true that public money can be

rightfully expended only for public purposes, but it

was well said by that eminent jurist, Judge Cooley,

in delivering the opinion of the Court in People v.

Salem, 20 Mich. 452; 4 Am. Rep. 400: ''Necessity

alone is not the test by which the limits of state

authority in this direction are to be defined, but a

wise statesmanship must look beyond the expendi-

tures which are absolutely needful to tlie continued

existence of organized Government, and embrace

other which may tend to make that Government

subserve the general well-being of society, and

advance the present and prosjjective happiness and

prosperity of the peo])le. " in view of these prin-

ciples of constitutional law, which are so well settled

as to be i)laced beyond discussion or dispute, it is
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manifest, we think, that the court is not authorized

to declare the act under consideration void upon

the theory that it can in no manner be considered as

tending to promote the public welfare, which it is

one great object of Government to secure. The

question whether the public interests of the State

would be at all advanced by an exhibition of its

products such as is contemplted by the act was

an appropriate one for discussion in the halls of

the legislature before its enactment, and for the

consideration of the governor before approving it,

but it is not one for this court to decide, upon the

individual views of its members concerning the wis-

dom or expediency of such legislation. There is

no difference, except in degree, between the appro-

priation contained in this act and those which for

years have been made, without anj question as to

their validity, for the support of the state agricul-

tural fair and the various district agricultural

societies throughout the State. The fact that this

exhibit of the products of the State is to be made

without the limits of the State does not change its

essential character, or make it any less an occasion

or purpose in which, in an enlarged sense, it may be

said that the people of the State have an interest.

In fact it would be hard to distinguish this aj^pro-

priation in principle from those made from time

to time for the maintenance of horticultural, viti-

cultural and other similar commissions. None of
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these, strictly speakiiii?, are required for the proper

adiiiinistratiini of the government of the State, and

possibly, in the opinion of many, call for an unjns-

titiahle and useless expenditure of money. But the

j>ower of the legislature to create such commis-

sions has never been doubted. We know from the

express declaration of the Act of Congress author-

izing the Colnmbia Exposition that the jnirpose of

the exposition is to commemorate the four-hun-

dredth anniversary of the discovery of America,

"by an exhibition of the resources of the United

States of America, their development, an»l of the

progress of civilization in the new world;" and that

such exhibition is to be of a "national and interna-

tional character, so that not only the people of the

Union and of this continent, but those of all nations

as well, can ]Kirticipate." AVe have no doubt that

it was fairly a matter within the power of the leg-

islature to determine whether this State should join

with its sister states, and with the government of

the United States, in celebrating in the way sug-

gested the historical event referred to."

Further upon this point the same Court said in the

case Bonds of the Madeira Irrigation Distriet (92 Cal.

296, 341 ; 28 Pac. 272; 14 L. R. A. 755)

:

""Whether the reclamation of the land be from

excessive moisture to a condition suitable for culti-

vation, or from excessive ariditv to the same con-
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dition, the right of the legislative to authorize such

reclamation must be upheld upon the same prin-

ciple, viz., the welfare of the public, and particu-

larly of that portion of the public within the dis-

trict affected by the means adopted for such recla-

mation. Whatever tends to an increased pros-

perity of one portion of the State, or to promote

its material development is for the advantage of

the entire State ; and the right of the legislature to

make provision for developing the productive

capacit}' of the State, or for increasing facilities

for the cultivation of its soil according to the

requirements of the different portions thereof, is

upheld by its power to act for the benefit of the

people in affording them the right of "acquiring,

possessing, and protecting the property" which is

guaranteed to them by the constitution. The local

improvement contemplated by such legislation is

for the benefit and general welfare of all persons

interested in the lands within the district, and is a

local public improvement."

To the same effect, we find in Xeiv York v. M'dn (11

Pet. 102-139) the following:

"We choose rather to plant ourselves on what we

consider impregnable positions. They are these:

That a State has the same undeniable and unlimited

jurisdiction over all persons and things within its

territorial limits, as auv foreign nation, where
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that jurisdiction is not surrendered or restrained

by the constitution of the United States. That, by

virtue of this, it is not only the right, but the

bounden and solemn duty of a State to advance the

safety, happiness and prosperity of its people, and

to provide for its general welfare, by any and everj'

act of legislation, which it may deem to be conducive

to these ends, where the power over the particular

subject, or the manner of its exercise, is not sur-

rendered or restrained, in the manner just stated.

See also United States v. Gettysburg Electric Ry, 160

U. S. 668 (quoted from on page ^-^of this l)rief), as to

the far reaching duty of the nation toward its peo])Ie.

It is stated in the defendant's brief (p. 25) that the

purpose of the Reclamation Act is to employ the money

and the sovereignty of the Government in aid of "pri-

vate enterprises." Assuming that this assertion is

aimed at that feature of the Act which provides for the

irrigation of pi'ivate lands (for it cannot have been

meant more broadly) we are at a loss to understand

how the defendant defines public ])urposes or uses. It

would seem from his argumejit that so long as any

action by Congress directly benefited the individual it

was deprived of its character as an Act for the public

good. It seems to be overlooked that one of the most

important tests of an alleged public benefit is the amount

of good it does for tiie individuals who together make ui>

our pojiulation.
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The effect of liis argument is to deny that the home-

stead laws are for a valid public purpose. The primary

purpose of the homestead laws is to secure the settle-

ment of the public domain and the consequent good that

flows therefrom. If the sale, merely, of such lands was

of controlling importance the price thereof would be

raised and the requirements as to settlement and resi-

dence thereon would be eliminated. It will not be denied

that very much more revenue could have been realized

—directly—in money, if the public lands had been here-

tofore sold in the open market with no restrictions as

to settlement, imjjrovements and residence; therefore

Congress has annually lost (or in effect paid) vast sums

to accomplish precisely what is sought to be accom-

plished by the Reclamation Act; namely, the settlement

and cultivation of the country and the building of homes

therein. The Government has directly paid—subsidized

—these individual homestead settlers to make their per-

manent homes in that part of our nation where homes

were few, by trading its assets, in part, for their efforts

and sacrifices. Yet these are "private enterprises" as

measured by the defendant and perhaps they are from

an individual standjioint, but when measured by the

Government's duty to add to its civilization and the

patriotism of its subjects by encouraging the building

of homes, their occupancy and good citizenship these

so-called "enterprises" become a duty of so high a

character and so consistent with our national policy

that the defendant's contention seems almost purile.



34

Can it be that the aid tliat is temporariUj granted by

the Government nnder the Reclamation Act to bring

about the settlement, improvement and occupancy of

the nation's arid lands is more obnoxious to the Consti-

tution than the giving of permanent aid to bring about

the same results on lands more valuable and conse-

quently less in need of such aid? It is inconceivable.

Measured by every rule of governmental duty and right

in order to declare the Reclamation Act unconstitu-

tional, the homestead laws must also be declared beyond

the powers of Congress. Both are aimed at the same

ultimate result, which result is brought about by the

Government's parting with some of its assets, to be

repaid under the Reclamation Act by the general good

accomplished and a return of the money expended; to

be repaid under the homestead laws (as to the value

given for the settlement, occupancy and improvement)

by nothing excei:)t the general good of the community.

The third point in defendant's brief is:

"If unconstitutional when attempted to be

applied in the states, and when attempted to be

applied in localities where there are no government

lands, it is unconstitutional in toto, because it is

impossible to segregate the good from the bad."

(p. 22.)

It is not conceivable that the Act can be held uncon-

stitutional as applied to public lands whether or not

they are located within the states as we have herein-
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before demonstrated. In Ccnnfield v. United States (167

U. S. 518-524), the Supreme Court said:

'^Wliile the lands in question are all within the

State of Colorado, the Government has, with respect

to its own lands, the rights of an ordinary proprie-

tor, to maintain its possession and to prosecute

trespassers. It may deal with such lands precisely

as a private individual may deal with his farming

property. It may sell or withhold them from sale.

It may grant them in aid of railways or other

public enterprises."

If held unconstitutional as applied to lands in private

ownership, it would not be impossible to confine the

benfits of the Act wholly to public lands, though in such

case the full benefit to the public could not be attained.

It is merely a question of cost.

The contention that if the Act is unconstitutional

because of incidental benefit to private lands it must be

held to be unconstitutional as a whole, is therefore not

tenable. If it were held that private land must not be

furnished with water, it would merely limit the opera-

tions of the Government to the lands the title to which

had not passed out of the United States, and the Act

could stand independently of this as a proper exercise

of legislative power, even if the assertions made in

defendant's brief could be sustained.

The matter of incidental private benefit is well dis-

cussed in Sisson v. Bueua Vi^ta Countii (128 Iowa, 442;
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104 N. W., 454; 70 L. R. A., 440).

<<# * * s^Q^
g^jg^^ ^ moment's consideration

will serve to make it clear that controlling effect

cannot be given the fact, however apparent it may

become, that the construction of a particular im-

jirovement will result incidentally in benefit to

private rights and interests. If the contrarj^ were

true, it is doubtful if there could be prosecuted

any public work requiring aa exercise of the power

of eminent domain. Not a milldam, canal or railway

intended to be operated by private corporations for

private gain could be built, however necessary to

the pul)lic convenience or welfare, not even a

schoolhouse site or ground for cemetery, park,

market house, street, or highway, could be acquired,

although intended to remain under control of public

authority, and for the undoubted use and benefit

of the public, without making disclosure of influ-

ence, more or less marked, u])on private rights and

property interests. Bankhead v. Broivn, 25 Iowa,

540; Totvnship Bd. of Edu. v. Hackman, 48 Mo. 243.

Perhaps no nearer approach to accuracy in the way

of a general statement can be had than to say that

the mandate of the constitution will be satisfied if

it shall be made reasonably to appear that to some

appreciable extent the proposed improvement will

inure to the use and benefit of parties concernd,

considered as members of the comnmnits^ or of the
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State, and not solely as individuals. "While, how-

ever, the benefit must be common in respect of the

right of use and participation, it cannot be material

that each user shall not be affected in precisely

the same manner, or in the same degree. Coster v.

Tide Water Co., 18 N. J. Eq. 54; Ross v. Davis,

97 Ind. 79; McQuillen v. Hatton, 42 Ohio St. 202;

Pocantico Waterworks Co. v. Bird, 130 N Y. 249,

29 N. E. 246; Lewis Em. Dom. Sec. 161."

On page 25 of the brief it is stated that "at the end

of 10 years the works are to be turned over to the land-

owners for whose sole benefit the lands have been irri-

gated."

This is based on an understanding that Sec. 6 of the

Reclamation Act provides for the transfer of the owner-

ship of the works to the owners of the lands irrigated.

This is not correct. Section 6 jirovides that at a time

stated the management and operation of the irrigation

works shall ])ass to the landowners, to be maintained at

their expense under a form of organization acceptable

to the Secretary of the Interior. The proviso at the

end of the section states that the title to and the man-

agement and operation of the reservoirs and works nec-

essary for their protection and operation shall remain

in the Government until otherwise provided by Congress.

There is nowhere in the Act any authority for the

Secretary of the Interior to transfer from the United

States title to any of the works constructed under the

act.
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The Reclamation Act is drawn for the purpose of

authorizing the construction of irrigation works by the

use of the funds derived from the sales of lands in cer-

tain States and territories. It is conceded that Con-

gress has the power to devote the proceeds from the

sale of jniblic lands in any or all of the States or terri-

tories to the irrigation of public lands within the terri-

tories. Accordingly, if the Act be restritced in its oper-

ations to the Territories, we would find a complete and

fully operative statute, the proviso of Section 1 and the

provisions of Section 9 being entirely non-essential in

such general scheme of legislation.

The proviso at the end of Section 1 was intended to

preserve intact the appropriations made fiuin the

receipts of the sales of public lands for the use of educa-

tional institutions and has nothing to do with the opera-

tions provided for in the Reclamation Act,

Section 9 was intended to provide for a certain dis-

tribution of the expenditures among the States and

territories. If the Act could not be ojjcrative in the

States there would be no need of provision for such dis-

tribution and the elimination of this section would not

in the slightest degree affect the integrity of the statute

nor the complete regulation of all ojierations thereunder

in the manner contemplated by Congress.

If Congress had understood its power in this matter

to be limited to the Territories of Arizona, New Mexico

and Oklahoma (the latter being then a territory), there

is no reason to doubt that an act of this character would
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have been passed. It is well known that the greater

portions of Arizona and New Mexico are jiublic lands

and arid; also that the funds which would be available

under the provisions of the Keclamation Act could be

utilized to good advantage in providing for the irriga-

tion of the public lands within those two territories.

There is no doubt that the entire reclamation fund as

now available could be used for development of irriga-

tion works in the territories of Arizona and New

Mexico, and even then all feasible projects therein

would not be exhausted.

Bearing these matters in mind it is evident that the

quotation from Cooley's Constitutional Limitations, p.

211, in the defendant's brief, shows that the Reclama-

tion Act, even if limited in application to the Territories,

could not on this account be held unconstitutional

:

''The rule is that where the provisions are so

interdependent that one may not operate without

the other, or so related in substance and object that

it is impossible to suppose that the legislature

would have passed the one without the other, the

whole must fall." {Cooley's Constitutional Limi-

tations, p. 211.)

Unless it be demonstrated that the Government can-

not reclaim its own lands within a state this (third)

point made by the defendant is foreclosed by the record.

It is claimed that the mere fact that private parties

may take advantage of the Government's efforts is alone
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sufficient to condemn the entire Act, but the eminent

authority just cited disposes of that contention even if

it were conceded that no private lands could be irrigated

under the Act. But that question cannot arise in this

case. There is no land involved in this case except the

unsurveyed public domain, on which the government

seeks to construct a reservoir, nor is there anything in

the record which suggests that any private lands are

to be irrigated by the Yakima project, and it is, there-

fore, of no interest here whether or not private lands

may be irrigated by the project^ The discussion in this

case has to do only with the record which comes. before

this court. If, in some future case there is an attempt

to irrigate private lands, the Act may l)e tested in

respect to the right to perform that portion of its terms

and if no such right exists, injunctive relief may be had

against the officers of the Reclamation Service to pre-

vent their doing anything not UnrfuUy ]n*ovided for in

the Act, but if it were a fact that the Act provides for

the irrigation of one class of lands which, under the

constitution, is ])rohibited, that is no ground for say-

ing that the government cannot ii'rigate its own lands

thereunder unless the constitution also prohibits that.

So far as the record herein is to be considered, this

court may assume that every acre of land to be irri-

gated belongs to the Government.

The fourth )M)int in defendant's brief is:

''The Act of 1902 is violative of the constitution

in that it authorizes the expenditure of the moneys
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of the Government without an appropriation."

(p. 35.)

In Section 1 of the Eeclamation Act the fund for this

work is established in the specific and usual terms of

appropriation, namely, that the proceeds of the sale of

the public lands "are hereby reserved, set aside, and

appropriated as a special fund in the Treasury to be

known as the Reclamation Fund."

The principal objection urged is that the appropria-

tion is indefinite. The brief refers to various statutory

requirements as to appropriations and the detailed esti-

mates which Congress demands as a basis for deter-

mining appropriations.

It is a well known rule of statutory interpretation

that contemporary construction of the constitution or

of a statute, which is followe for many years, is the

best evidence of its meaning. Such construction of the

constitution is available in this regard and is the more

persuasive because we have annual legislative action

of the same character from the time of the earliest Con-

gresses.

A reference to the volume entitled ''Estimates of

Appropriations," which is annually presented to Con-

gress by the Secretary of the Treasury in conformity

witli the requirements of Sections 3C69, 3670 and 3672,

U. S. Revised Statutes, and the Acts of July 7, 1884,

23 Stat., 254, and March 3, 1901, 31 Stat., p. 1009, will

show a long list of permanent appropriations divided

into two classes, specific and indefinite.
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The Estimates for the 5'ear ending June 30, 1908,

show specific permanent annual appropriations amount-

ing to $7,556,220 (p. 475), and indefinite permanent

appropriations amounting to $142,330,100 or total per-

manent annual appropriations of $149,880,320 (p. 489).

A number of these indefinite appropriations are author-

ized by legislation of long standing, some as old as 1799,

and a great many in the first half of the 19th Century;

others running back to 1792 and 1798, the references

being to sections of the U. 8. Revised Statutes.

In Section 3689 of the Revised statutes, enacted

March 3, 1871, there is a list of permanent indefinite

appropriations consisting of about 42 items, a few ol

which are not now in force, while a number of items

have since been added to this class. These correspond

to the items in the Book of Estimates and are based on

many statutes prior to 1850, going back as far as 1792.

In view of the practice of Congress, practically since

the beginning of our present form of Government to

make permanent indefinite appropriations, an objection

to such procedure at the ])resent time does not require

nmch considration.

The fifth point in the defendant's brief iis:

"The Act of 1902 delegates legislative authority

to the Secretar}''. It authorizes him to detennine what

irrigating systems shall be built and niaintaine<l,

where built, and the amount to be spent thereon."

p. 41.)
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The writer of the brief well states that he submits this

point with some diffidence and confesses that it is not well

sustained by authorities, though he claims that it seems to

be maintainable on principle.

The Secretary of the Interior is not wholy uncontrolled

in determining the expenditure of this money. Its place

of expenditure is definite. The amount to be expended in

each place is proportionately fixed by Section 9 of the

Act, and he is governed by express terms in the Act. The

use of the fund is not unlimited or uncontrolled, and while

the Secretary is given much freedom in determining

certain facts upon which the operation of the Act depends,

the discretion which is allowed him is the discretion

necessa,ry to the executive departments of the Govern-

ment in carrying out the laws of Congress. {Miller v.

Mayor of New York, 109 U. S. 385-396; Butterfield v.

Strcmaham,, 192 U. S. 470-496; Union Bridge Co. v. United

States, 204 U. S. 364-386-387.)

An examination of the language of the annual appropn-

ation acts from the earliest times shows that every head

of a department is and has been vested with just such

authority as to many large appropriations.

I'rom the great mass of annual appropriation bills a few

illustrative examples are chosen from the earlier enact-

ments ais follows:

Act of September 29, 1789: ''That there he

appropriated for the service of the present j'ear, to

be paid out of the moneys which arise, either from the

requisitions heretofore made wpon the several States,
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or from tlie duties on impost and tonnage, the follow-

ing sums, viz.: A sum not exceeding $216,000 for

defraying the expenses of the civil list, under the late

and present government; a sum not exceeding

$137,000 for defraying tlie expenses of tlie depart-

ment of war; a sum not exceeding $190,000 for dis-

charging the warrants issued by the late board of

treasury, and remaining unsatisfied; and a sum

not exceeding $96,000 for paying the pensions to

invalids." (1 Stat., 95.)

Act of February 28, 1793 :
* * For the maintenance

and repair of lighthouses, beacons, piers, stakes and

buoys, $20,000." (1 Stat., 327.)

This is a provision which appears a great many times

in subsequent appropriations, reaching the sum of

$115,000, and containing no direction or limitation on the

number or location of lighthouses other than that the

number may be increased, and that the money may also

be applied to the stakeage of channels, bars and shoals.

Act of February 28, 1793: "For defraying the

expenses of tlie Indian Department, $50,000."

(1 Stat., 328.)

This and similar provisions for other branches of the

government are rei)eated in the same and sul)se(iuent

acts, reaching sums as great as $540,000.

Act of January 15, 1798: "That the sum of

$100,000 shall be, and the same hereby is appropri-

ated toward defraying the expenses during the year
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1798, of the quartermaster's and Indian depart-

ments, of the defensive protection of the frontiers,

or bounties; and of the contingent charges of the

war department; and a like sum towards defraying

the expenses, during the said year, of the subsistence

of the officers, non-commissioned officers, and

privates of the army of the United States." (1

Stat., 536.)

Act of May 13, 1800: "That there be appropri-

ated for the present year, the sum of $100,000, to be

applied to the fortification of the ports and harbors

of the United States, in aid of the sums heretofore

appropriated for that purpose and remaining

unexpended." (3 Stat., 84.)

Various subsequent appropriations in this form have

been for different sums reaching the amount of

$500,000.

Act of March 2, 1805: ''That the sum of $60,000

be, and the same is hereby, appropriated, to be paid

out of any money in the treasury, not otherwise

appropriated, for the purpose of enabling the Presi-

dent to cause to be built a number of gunboats, not

exceeding 25, for the better protection of the ports

and harbors of the United States." (2 Stat., 330.)

A similar appropriation for not exceeding 188 gun-

boats is found in the Act of December 18, 1807 (2 Stat.,

451).

Act of April 21, 1806: "That it shall be lawful
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for the President of the United States, to establisli

trading houses at such posts and places on the fron-

tiers, or in the Indian country, on either or both

sides of the Mississippi River, as he shall jud^e

most convenient for the purpose of carrying on a

liberal trade with the several Indian nations, within

the United States, or their territories." (2 Stat.,

402.)

Act of January 8, 1808: "That the President of

the United States is hereby authorized to cause such

of the fortifications heretofore built or commenced,

as he may deem necessary, to be repaired or com-

pleted, and such other fortifications and works to

be erected as will afford more effectual protection

to our ports and harbors, and preserve therein the

respect due to the constituted authorities of the na-

tion, and that the sum of $1,000,000 in addition to

the sums heretofore appropriated be and the same

is hereby appropriated for that ])urpose out of any

money in the treasury not otherwise appropriated."

(2 Stat., 453.)

Act of February 10, 1808: *'For carrying on the

surveys of the public lands in the several territories,

$21,174." (2 Stat., 466.)

Similar appropriations were continued for many years

without change. These appropriations have continued

up to the present time with but little restriction as to

location of expenditure and the amount has been in-

creased to $425,000 in 1890.
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Act of June 14, 1809: ''That for the purpose of

completing the fortifications commenced for the se-

curity of the seaport towns and harbors of the

United States, and territories thereof ; and for erect-

ing such fortifications as may, in the opinion of the

President of the United States, be deemed neces-

sary for the protection of the northern and western

frontiers, there be and hereby is appropriated the

sum of $750,000 to be paid out of any moneys in the

treasury, not otherwise appropriated." (2 Stat.,

547.)

Several other appropriations in similar terms for each

of these two purposes, respectively, from $100,000 to

$500,000 ; and $30,000 to $50,000.

Act of February 26, 1811: "That the commis-

sioners of navy hospitals be and they are hereby

authorized and required to j^rocure at a suitable

place or places proper sites for navy hospitals, and

if the necessary buildings are not procured with

the site, to cause such to be erected, having due re-

gard to economy, and giving preference to such

plans as with most convenience and least cost will

admit of subsequent additions, as the funds will

permit and circumstances require * * *." (2

Stat., 650.)

Act of March 3, 1817: ''For purchasing or erect-

ing, for the use of the United States, suitable build-

ings for custom houses and public warehouses, in
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such jH iiicipal district in eaa State where the Secre-

tary ol the Treasurer sha <leem it necessary for

the s;i: and convenient col>ctiou of the revenue of

the I J States, $50,000.' (3 Stat., 358.)

Act ul March 3, 1839: Tor the construction of

hair quarters, storeouses, hospitals, and

stahle, and the necessary ofences of the posts it

may he !'*emed jiroper to stablish for the l)etter

l)rotection of tlie Western 'rontier, $80,000." (5

Stat. :i*:i )

tm

IT. .
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such principal district in each State where the Secre-

tary of the Treasurer shall deem it necessary for

the safe and convenient collection of the revenue of

the United States, $50,000." (3 Stat., 358.)

Act of March 3, 1839: **For the construction of

barracks, quarters, storehouses, hospitals, and

stable, and the necessary defences of the posts it

may be deemed proper to establish for the better

protection of the Western frontier, $80,000." (5

Stat., 361.)

Act of August 4, 1842; ''No. 5. For increase,

repair, armament, and equipment of the navy, and

wear and tear of vessels in commission, $2,000,000."

(5 Stat., p. 500.)

Act of March 3, 1855: ''$2,700,000." (10 Stat.,

676.)

Act of March 3, 1857: "$2,877,000." (11 Stat.,

243.)

Act of August 23, 1842: "For building and re-

pairing the necessary boats and for carrying on the

improvements on the Missouri, Mississippi, Ohio and

Arkansas rivers, $100,000, under the direction of the

Secretary of War." (5 Stat., 510, 606.)

Act of March 3, 1855: "For transportation of

mails, $5,981,938." (10 Stat., p. 683.)

Similar appropriations for the mails have been co

tinned to the present time, witli but few restrictions,

and amount to manv millions annnallv.
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Act of July 25, 1868: *'For the repair, preserva-

tion, extension, and comiDletion of certain public

works on rivers and harbors, to be expended under

the direction of the Secretary of War, $1,500,000."

(15 Stat., 174.)

Similar appropriations were made annually for sev-

eral years.

Act of December 22, 1870: ''$300,000 * * *

to enable the Secretary of the Treasury to construct

steam cutters for the Revenue Marine Service." (16

Stat., 397.)

From these quotations it is evident that Congress has

from the beginning adopted the practice of appropri-

ating large sums of money for purposes expressed in

general terms to be expended in the discretion of the

Heads of the Departments with but little, if any, limita-

tion as to the distribution of the expenditures.

If in discussing this point we have quoted somewhat

copiously, it has been for the purpose of convenient

reference for the court as well as to verify our asser-

lions in this connection.

There are several features and principles involved

herein which we now desire to treat generally notwith-

standing some of them have hereinbefore been referred

to under the point then under discussion.
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KANSAS VS. COLORADO.

This case (206 U. S., 46), which contains a reference

to the Reclamation Act and some discussion of the Act

by way of illustration, is cited by defendant in support

of his argument. We look upon the case as upholding

the Government's contention herein^

Quoting from the case of Fairbank v. United States

(88 U. S., 283-288), in regard to the construction of the

language granting powers to Congress, to the effect that

the rule of construction concerning the powers granted

being such as to enable Congress to carry them into full

effect, should be e(iually operative in regard to prohibi-

tions or limitations on such powers, it was said that *'the

true spirit of constitutional interpretation in both direc-

tions is to give full liberal construction to the language,

aiming ever to show fidelity to the spirit and ])urpose."

(p. 91.)

The Reclamation Act is cited to illustrate this. It is

shown that at the time of the adoj^tion of the constitu-

tion there were no large tracts of arid land within the

known and conceded limts of the United States and that

there was no specific provision for national control of

the arid regions or their reclamation.

As the ])nl)Ii(' (h)iiiain was extended, large areas of

arid lands were brought within the limits of the United
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States and it is stated in regard to the reclamation of

such arid lands by the United States that if no such

power has been granted none can be exercised. There-

upon the court proceeds

:

"It does not follow from this that the national

government is entirely powerless in respect to this

matter. These arid lands are largely within the

territories, and over them, by virtue of the second

paragraph of section three of article four hereto-

fore quoted, or by virtue of the power vested in the

national Government to acquire territory by treaties,

Congress has full power of legislation, subject to

no restrictions other than those expressly named

in the constitution, and, therefore, it may legislate

in respect to all arid lands within their limits. As

to those lands within the limits of the States, at

least of the Western States, the National Govern-

ment is the most considerable owner and has power

to dispose of and make all needful rules and regula-

tions respecting its property. We do not mean that

its legislation can override State laics in respect to

the general subject of reclamation. While arid lands

are to be found, mainly if not only in the Western

and newer States, yet the powers of the National

Government within the limits of those States are the

same (no greater and no less) than those within the

limits of the original thirteen, and it would be

strange if, in the absence of a definite grant of

l)ower, the National Government could outer the ter-
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ritory of the States along the Atlantic and legislate

in resiject to improving by irrigation or otherwise

the lands within their borders. Nur do tve under-

stand that hitherto Congress has acted in disregard

to tit is limitation." (p. 92.)

(The emphasis is ours.)

Gollowing this, the court quotes from the case of

Gutierres v. Albuquerque Land Company (188 U. S., 545-

554), in which Section 8 of the Reclamation Act is quoted

as showing that Congress had carefully provided that

nothing in the Reclamation Act should be construed as

affecting or intending to affect or in any way interfere

with the laws of any State or territory relating to the

control, appropriation, use or disposition of water used

in ii rigation or any vested right acquired thereunder,

thus indicating that the court considered that Congress

had given proper consideration to the limitation of its

power of interference with the legislation of States in

such matters.

Every State named in the Reclamation Act has passed

legislation specifically providing for cooperation with the

United States in various phases of the work carried on

under the Reclamation Act. Detailed references to these

State statutes will be hereinafter given. They are here

noted to show that there is involved no conflict between

P^'ederal and State powers nor any encroachment upon

11 le rights of the States by the National Government.
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THE ATTITUDE OF THE STATES TOWARD
THE RECLAMATION ACT.

The relations of the States to the Federal Government

in the operations under the Reclamation Act are well

shown by the provisions of the State Statutes in the

various States affected.

This legislation, where it refers exj^licitly to the opera-

tions of the United States under the Reclamation Act,

as it does in many of the statutes cited, may be regarded

as in the nature of an agreement with the Federal Gov-

ernment. Every State mentioned in the Reclamation Act

has passed legislation providing specifically for coopera-

tion with the Federal Government in the carrying out of

these works.

Cessions of lands have been made by California and

Oregon to render practicable a particular project under

the Reclamation Act known as the Klamath Project,

which lies in both States (Act of Feb. 3, 1905—Cal. Sess.

Laws 1905, p. 5 ; Act of Jan. 20, 1905, Oregon Sess. Laws

1905, p. 63). The same statutes authorized, in connec-

tion with said project, the draining of certain- lakes^ lying

within these States.

The States of Colorado, Idaho, Montana, Nevada,

North Dakota, Oregon, South Dakota, Utah and Wash-

ington have ]irovided for the sale of State hinds Iving
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witliiii projects under the Keclamation Act subject to all

the provisions of the Reclamation Act (Act of April 12,

1905, Colo. Sess. Laws 1905, p. 328; Act of March 8, 1905,

Idaho Sess. Laws 1905, p. 374; Act of February 28, 1905,

Mont. Sess. Laws 1905, p. 116; Act of March 3, 1905,

Nev. Sess. Laws 1905, p. 93; Act of March 17, 1905,

N. D. Sess. Laws 1905, p. 345; Act of February 22, 1905,

Oklahoma Sess. Laws 1905, p. 274; xVct of February 25,

1905, Ore. Sess. Laws 1905, p. 401; Act of March 3, 1905,

S. D. Sess. Laws 1905, p. 201 ; Act March 16, 1905, Utah

Sess. Laws 1905, p. 176; Act of March 4, 1905, AVash.

Sess. Laws, p. 180).

A number of the States have also made special pro-

visions for the appropriation of water for reclamation

projects, for the sale of State lands to the Ignited States

which are needed for irrigation works, for the right of

way for canals, etc., over State lands, for the organization

of corporations which are to deal with the United States

in connection with operations under the Reclamation

Act, and tliere has been similar legislation for many

other purposes connected with the work under the Recla-

mation Act (California 1905 Sess. Laws, p. 152, 1907

Sess. Laws, ])i). 749 and 848; Colorado 1903 Sess. Laws,

p. 292, 1905 Sess. Laws, pp, 360, 333; Idaho Sess. Laws

1905, p. .*]74; Kansas Sess. Laws 1905, p. 314; Montana

1905 Sess. Laws, pp. 116, 150, 151; Nebraska 1905 Sess.

Laws, 1). 294; Xev. 1903 Sess. Laws, \). IS, 1905 Sess.

Laws, i)j(.
(')('), 9.'>; Xortli Dakota 1905 Sess. Laws, pi).

44, :U5; Oklahoma 1905 Sess. Laws, p. 274; Oregon 1905
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Sess. Laws, pp. 63, 139, 197, 401, 1907 Sess. Laws, pp.

162, 287; South Dakota 1905 Sess. Laws, p. 205, 1907

Sess. Laws, pp. 373, 488; Utah 1905 Sess. Laws, pp. 162,

176, 1907 Sess. Laws, p. 32 ; Washington 1905 Sess. Laws,

p. 180 ; Wyoming 1905 Sess. Laws, 134, 1907 Sess. Laws,

p. 20).

LEGISLATION OF THE STATE OF WASHINGTON.

It might be well to refer more fully to the legislation

of the State of Washington to show that the construction

by the United States of irrigation works in that State

is in no sense a usurpation of the authority of the State

nor that such operations are prosecuted without the

State's consent.

By an Act of its legislature, approved March 4, 1905,

the State of Washington granted to the United States

the right of eminent domain to acquire the right to the

use of water and to acquire lands or other property for

the purpose of constructing irrigation works. It grants

to the United States the right to use State streams for

the purpose of conveying water from the place of stor-

age to the place of use ; it authorizes the United States

to appropriate the unappropriated waters of its streams

;

it grants to the United States, for the purposes author-

ized by the Reclamation Act, the beds and shores of any

navigable lakes or streams owned by it; it jirovides that

the United States mav take and hold a right of way
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across all lauds owned by it; and provides further that

all State lands within auy project shall be sold subject

to the provisions of the Reclamation Act. The entire

Act expressly grants the State's consent to the acquir-

ing of property by the United States for such purposes

and to the carrying out, within the boundaries of the

State, of the provisions of the Reclamation Act.

The State having thus given its full consent, there ex-

ists a contract and the United States, acting in pur-

suance of this consent, has not encroached upon the right

of the State by utilizing its own and State property

for the purposes contemplated by Congress in the Act

of June 17, 1902. Whatever may be said as to the powers

reserved to the States by the National constitution, it

has no application or weight in the case under discussion.

No riglit of the State has been encroached upon or as-

sumed by the United States without the consent of the

State.

On page 33 of defendant's brief, his counsel states that

it is ** pertinent to note" that the Secretary of the In-

tei'ior has refused to condeniii under the right of emi-

nent donmin. Tliis statement is not coi'rect. The Secre-

tary of the Interior, in the name of the United States,

brought. suit in the United States Circuit Court for the

Eastern Disti'ict of Washington foi- the condenmation

of certain lands in the Yakima \'aMey, located in Kittitas

County, Washington, surrounding Lake Clealum, judg-

ment being rendered therein on October 125, 1007. Tn

lliat case the rit'lit of the Secretai'v of the Interior, or
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of the United States, to condemn those lands for the

purpose of constructing the Lake Clealum reservoir in

pursuance of authority granted in the Reclamation Act,

was not questioned. In this connection and in view of

counsel's statement it is quite as ^'pertinent to note"

that the learned attorney for the defendant herein was

the attorney for the defendants in that condemnation

suit under which the United States has acquired title

to the above described lands.

In the present case no suit for condemnation was

brought because it did not appear that the defendant

had such right or property in the laud as would be an

appropriate subject for such proceeding. To condemn

required a formal acknowledgment that a settler on un-

surveyed and unoffered land had a right thereto superior

to that of the Government; that there could be no with-

drawal as against him and, in effect, that until the shores

of Lake Kachess were overflowed by this reservoir any

person qualified to make a homestead entry could settle

on and claim these shore lands as against the United

States. This, under the law, the Secretary had no right

to do. Not^v^tllstanding some statements in the lower

court's opinion on a denmrrer to the amended answer,

there is no attempt to do an injustice in this proceeding.

If the Government is mistaken as to the law governing

the withdrawal provisions of the Reclamation Act, it is

unfortunate, but does not sustain a charge that the of-

ficers whose duty it is to conform to the law desire to

do an injustice. The Secretary, believing that the lands
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herein had been lawfully withdrawn, had no more right

to pay the defendant for them than he had to disburse

the Government's money for any other unlawful pur-

pose. To have done so would have properly laid him

open to the charge of assisting a purely "private enter-

prise."

RECLAMATION FUND NOT DERIVED FROM
TAXATION.

This discussion has not heretofore taken into consider-

ation the derivation of the funds from which these ex-

penditures are made because the argument thus far pre-

sented supports the contention that the utilization of

the general funds in the treasury for the purpose of

constructing the irrigation works provided for by the

Reclamation Act would be within the powers of Con-

gress under the first clause of Section 8 of Article I of

the constitution, namely, that

—

"The Congress shall have power to lay and col-

lect taxes, duties, imposts and excises to pay the

debts and i)rovide for the common defence and gen-

eral welfare of the United States; but all duties,

imposts and excises shall be uniform throughout the

United States."

Ever since the government began. Congress has ex-

ercised the power to sell the public lands and its right
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to do so has never been disputed. Undoubtedly the

power to sell is included in the power **to dispose of,"

and by necessary implication the power to sell the land

includes the power to spend the money. If it were not

so, it would be necessary that the money derived from

the sale of land should be held forever in the national

treasury, a great hoard which could never be used.

Under such a limitation the power to sell would be barren

and useless.

It can not be doubted that the framers of the consti-

tution intended that Congress should have the power

to use the money derived from the disposal of the terri-

tory and other property of the United States.

The power to expend the particular fund which is being

expended under the Reclamation Act is granted by neces-

sary implication in that clause of the constitution which

declares that Congress shall have poiver to dispose of

the territory or other property of the United States;

and it does not appear that any limitation ivhatever has

been placed upon the manner in which it may be spent,

or the purposes for ivhich it may be used, except the

will of Congress, subject, of course, to the general pro-

hibitions of the constitution.

The constitutional convention was keenly alive to the

fact that a large revenue would be derived from the sale

of public lands. It is one of the subjects upon which

much was spoken and written at that time, and a number

of the States ceded immense tracts of laud to the gen-

eral government in the hope of reestablishing the na-
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tional credit.

It can not be imagined that the framers of the Consti-

tution were unmindful of the fact that large revenues

would be derived from the sale of public land. It aj)-

])ears from the Constitution itself that they anticipated

that funds would come from several sources:

First. From duties, imposts and excises.

Second. From direct taxation.

Third. From the disposal of public lands.

Having in mind all three of these sources of revenue,

the framers of the Constitution made a distinction ])e-

tween the first two classes and the third one. In regard

to the first two they provided that "The Congress shall

have power to lay and collect taxes, duties, imposts and

excises, to pay the debts and provide for the common

defence and general welfare of the United States." If

they had intended that the funds derived from the sale

of public lands should be subject to the same restrictions,

they would have provided, ''Congress shall have power

to dispose of the territory and other property of the

United States" to pay the debts and provide for the

common defefise and general irelfare of the United

States. But they did not so provide. Instead they wrote,

"Congress shall have power to dispose of the territory

and other ])roperty of the United States," and there they

stopped without adding any such restriction as they had

placed upon the use of funds deprived from taxation.

Oiilv one conclusion can bo di'awn from this dilTcrence



61

in the two sections. It was the intention that when con-

gress should raise money by taxation, it should be re-

stricted somewhat in regard to the purposes for which

it may be raised and used, but there is no restriction in

regard to the purposes for luhich Congress mag dispose

of the Territorg of the United States.

The irrigation of arid lands, whether in public or

private ownership, is a public purpose and it is cer-

tainly necessary for the general welfare of the United

States. It has been so decided by the Supreme Court

in the case of Fallbrook Irrigation District v. Bradleg,

as cited, and by the State Courts in many cases. A

large part of the territory of the United States has been

disposed of by Congress for the purpose of building rail-

rokds and no argument can be advanced in favor of rail-

road land grants which does not apply to irrigation

works. The difference is in degree only and that is not

always in favor of the land grants. The land-grant rail-

roads increased the value and hastened the settlement

of great areas of public land, but they increased the

value of private lands also, and the fact that private

land received a benefit has never been considered an ob-

jection to the Government aid in building of railroads.

Even if the irrigation of arid lands were not a x^ublic

purpose, Congress could still spend the proceeds derived

from the sale of public lands for this imrpose as this

fund is not limited in the way that the funds derived

from taxation are limited.

Since the Reclamation xVet is the first attom]it of the
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National Government in the irrigation field, and these

precise questions have not yet been passed upon by the

courts, we can present no case directly in point, hence

the best we can do is to find something in principle

as nearly parallel as possible.

An excellent illustration is found in the decision of

the courts in regard to the constitutionality of a tariff

law which is passed for the double purpose of:

1. Raising revenue for the support of the govern-

ment.

2. Giving protection to a home industry.

The first is a public purpose. The second is a private

purpose as defined by the defendant. No legislation has-

had more consistent, bitter and determined opposition

but no law of this character has been declared unconsti

tutional, notwithstanding some of them have been enacted

solely for the second purpose above stated—protection—

tvithout the expectation of, or desire to, raise a revenm

thereby.

The decisions of the courts on this question are

briefly and clearly stated by Judge Cooley in the follow

ing words

:

''But if any income is derived from the levy, the

fact that incidental protection is given to home in-

dustry can be no objection to it, for all taxes must

be laid with some regard to their effect upon tht

prosperity of the jjeople and the welfare of the

country, and their validity can not be determined

by the money returns. This rule has been applied
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when the levy produced no returns whatever, it be-

ing held not competent to assail the motives of Con-

gress by showing that the levy was made, not for

the purpose of revenue, but to annihilate the subject

of the levy by imposing a burden which it could not

bear." {Cooley Prin. of Constitutional Law, p. 57.)

Veazie Bank v. Fenne, 8 Wall, 533.

Story on Constitutional Law, par. 965.

Applying the same reasoning to the irrigation ques-

tion, we may say, if any public land is irrigated under

the Reclamation Act, the fact that water is also furnished

to lands in private ownership can be no objection to it

and might even go further and apply the same rule where

no public land whatever is irrigated, it being held not

competent to assail the motives of Congress by show-

ing that it was not intended that some public laud would

be benefited. All eases of doubt must be resolved in favor

of the validity of legislative actioin for the obvious reason

that the question is legislative and only becomes judicial

when there is a plain excess of legislative authority. A
court can only arrest the proceedings and declare a levy

void, when the absence of public interest in the purpose

for wliich the funds are to be raised is so clear and

palpable as to be perceptible to any mind at first blush.

(Broadhead v. Milwaukee, 19 Wise, Ci24, 652; Cooley'

s

Princ. Constitutional Late, p. 59.)

In Ellis V. United States, 206 U. S., 246-256, we find a

similar expression:
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"Congress, as incident to its power to authorize

and enforce contracts for public works, may require

that they shall be carried out only in a way con-

sistent with its views of i)ublic policy, and may pun-

ish a departure from that way. It is true that it

has not the general power of legislation possessed

by the legislatures of the States, and it may. be true

that the object of this law is of a kind not subject

to its general control. But the power that it has

over the mode in which contracts with the United

States shall be performed cannot be limited by a

speculation as to motives. If the motive be con-

ceded, however, the fact that Congress has not gen-

eral control over the conditions of labor does not

make unconstitutional a law otherwise valid, be-

cause the purpose of the law is to secure to it certain

advantages, so far as the law goes."

That the presumption is in favor of the constitution-

ality of an Act of Congress is a well settled rule of inter-

pretation.

*'In reaching this conclusion we have recognized

the principle, long established and vital in our con-

stitutional system, that the courts may not strike

down an act of legislation as unconstitutional, unless

it be plainly and palpably so." {Booth v. Illinois,

184 U. S., 425-431.)

"As an Act of Congress should not be declared

unconstitutional unless its repugnancy to the su-
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preme law of the land is too clear to admit of dis-

pute, so a local regulation under which taxes are

imposed should not be held by the courts of the

Union to be inconsistent with the National Consti-

tion unless that conclusion be unavoidable. All

doubt as to the validity of legislative enactments

must be resolved, if possible, in favor of the binding

force of such enactments." {Henderson Bridge

Company v. Underson City, 173 U. S. 592-615.)

''In examining an Act of Congress it has been

frequently said that every intendment is in favor

of its constitutionality. Such act is presumed to be

valid unless its invalidi4;y is plain and apparent; no

presumption of invalidity can be indulged in ; it must

be shown clearly and unmistakably. This rule has

been stated and followed by tliis court from the

foundation of the government.

"Upon the question whether the proposed use of

this land is a jmblic one, we think there can be no

well founded doubt. And also, in our judgment, the

government has the constitutional power to con-

demn the land for the proposed use. It is, of course,

not necessary that the power of condemnation for

such purpose be expressly given by the Constitution.

The right to condemn at all is not so given. It re-

sults from the powers that are given, and it is im-

plied because of its necessity, or because it is appro-

priate in exercising those powers. Congress has

])ower to declare war and to ci-oato and equip armies
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and navies. It has the great power of taxation to

be exercised for the common defence and general

welfare. Having such powers, it has such other and

implied ones as are necessary and appropriate for

the purpose of carrying the powers expressly given

into effect. An act of Congress which plainly and

directly tends to enhance the respect and love of the

citizen for the institutions of his country and to

quicken and strengthen his motives to defend them,

and which is germane to and intimately connected

with and appropriate to exercise of some one or all

of the powers granted by Congress must be valid.

This proiDOsed use come§ within such description.

The provision comes within the rule laid down by

Chief Justice Marshall, in McCulloch v. Maryland,

4 Wheat., 316, 421, in these words: 'Let the end

be legitimate, let it be within the scope of the con-

stitution, and all means which are appropriate,

which are plainly adequate to that end, which are not

prohibited but consist with the letter and spirit of

the constitution, are constitutional.' " {United

States V. Gettysburg Electric Ry., 160 U. S., 668-

681.)

If we were to concede that the irrigation of private

arid lands is not a public benefit and in the operation of

these projects hereafter there should bo a rofnsa! to al-

low the stored water to run n])<)ri private arid lands

instead of permitting it to go to waste, it is not difficult

for us to picture this defendant and his counsel, if
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affected thereby, complaining of the Government's atti-

tude in language forceful, if not elegant, and with good

cause.

EAILROAD LAND GEANTS.

It is not necessary to review the history of the enormous

land grants which were made by Congress during the last

half of the last century, but it is sufficient to state tliat

we have here a transfer of title to millions of acres of

land for private use and benefit as part compensation for

the construction of railroads. In fact in a number of

eases many hundreds of thousands of acres have by the

operation of these acts passed from the ownership of the

Govermnent without the compensation of railroad or

wagon road construction intended by the law.

Numerous cases have been before the Supreme Court

of the United States which these land gi-ant acts have

been scrutinized in every detail and there is no case in

which tlie constitutionality of this action has been called

in question. There does not even seem to l>e a hint in

any of the numerous decisions on this question as to such

doubt of Congressional power. One of the principal pur-

poses of this legislation was to open uj) the country for

settlement on government lands.
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RIVER AND HARBOR IMPROVEMENTS.

The constitution give to Congress a control over inter-

state commecre, but without sjiecific mention of naviga-

tion. As a result of the power so conferred Congress has

spent immense sums in the improvement of the navigation

of many streams. Levees have been built along the banks,

sea walls and other forms of protection have been con-

structed along the shores of bays and oceans, and along

the banks of the rivers. In innumerable instances these

works have been a direct b<?nefit to private property, usu-

ally making the difference betv\reen no value at all and

enormous values for wharfage or agricultural puq^oses.

These incidental benefits have never been regarded as a

basis for questioning the right of the Government to enter

upon such works.

SWAMi^ AND OVEIJFLOWKD LANDS.

Sec. 2479 of the U. S. Revised Statutes provides that to

enable certain States "to construct the necessaiy levees

and drains, to reclaim the swamp and overflowed lands

therein, the whole of the swamp and overflowed lands,

made unfit thereby for cultivation, and icninining unsold

on or after the 28th day of Se})tcmber, A. 1). 1850, arc
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granted and belong to the several States respectively, in

wliich said lands are situated."

This legislation originated in the Act of September 8,

1850 (9 Stat., 519), and is in effect a grant by the United

States of the swamp and overflowed lands to the several

States to enable them to construct the necessary levees

and drains for rclaniation.

If the United States had sold these lands for cash and

turned the money over to the States for the construction

of the necessary levees and drains the effect would have

been substantially the same. If, however. Congress had

preferred to construct the necessary drainage works

thorugh its own agencies there seems to be no legal differ-

ence between the powers execised in making the swamp

land grants to enable the States to provide for their

reclaamtion, and direct action by the United States for

the reclamation of the lands.

In this respect the Swamp Land Grants involve the exer-

cise of the same powers and the application of the same

principles as are found in the Eeclamation Act.

For more than 50 years the Swamp Land Act hais been

before the Supreme Couit in many different ways and

apparently there has never been any question as to the

power of Congress to so transfer its lands in order that

the States might use them in such manner as they thought

best to provide means for the constriietion of the neces-

sary works for their reclamation.
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RECLAMATION ACT BASED ON PUBLIC

PUKPOSE.

In the constnietion of a great irrigation system there is

no section of the country in wliicli such an enteriDrise could

be put into operation without a possibility of incidental

benefit to a greater or less area of private land. While

incidental to such operations, such benefits are not neces-

sarily essential, as must be the case with land grant roads

and with stream improvement or protection, because it is

wholly possible for irrigation works to be so constructed

and operated as to eliminate benefits to private lands.

The plan adopted in the Reclamation Act does not con-

template any benefit to private lands free and without

obligation as in the case of land grant roads and river

and harbor improvements, but under the Reclamation Act

all benefits whether to public or ])rivate lands are repaid

to the extent of the cost to the Government. . In these

operations, therefore, the Government is develoi)ing the

public property in such a manner as to make useful those

resources which under present conditions are practically

inaccessible for the public or private lands, mikI all tlie

expenditures are fully repaid to tlie Treasuiy of the

United States.

There is no room for (|iiesti()n that the work inidcr the

Redamation Act, to mala' availalilc for public iKniefit the

])nl)Iic resources of hiiid and of water, is a Governmental
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functioin fully covered by the authority over the i^ublic

lands given to Congress by the constitution.

Tbe principle underlying such use of the funds derived

from the sale of public lands was well stated by Judge

Story in his Treatise on the Constitution, Vol. 2, p. 205

:

'

' The public lands hold out, after the discharge of

the national debt, ample revenues to be devoted to the

cause of education and sound learning, and to internal

improvements, without trenching upon the property

or embarrassing the pursuits of the people by burden-

some taxation. The constitutional objection to the

appropriation of other revenues of the Government

to such objects has not been supposed to apply to an

appropriation of the proceeds of the public lands.

The cessions of that territory were expressly made

for the common benefit of the United States ; and

theerfore constitute a fund which may be properly

devoted to any objects which are for the common

benefit of the Union."

Along the same line the Supreme Court by Justice Mil-

ler expressed itself in Loan Association v. Topeka, 20

Wall., 655:

"If these municipal corporations, which are in fact

subdivisions of the State, and which for many reasons

are vested with quasi legislative powers, have a fund

or other property out of which they can pay the debts

which they contract, without resort to taxation, it

may be within the power of the legislature of tlie
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State to auiliorize them to use it in aid of projects

strictly private or personal, but which would in a sec-

oudar}^ manner contribute to tlie jmblic good ; or

where there is property or money vested in a corpor-

ation of tlie kind for a particular use, as public wor-

ship or charity, the legislature may pass laws author-

izing them to make contracts in reference to tliis

property and incure debts payable from that source."

(p. 659.)

OPERATIONS UNDER THE RECLAMATION ACT.

Since the passage of the Act in 1902 thirty projects have

been authorized for construction. Of these, twenty-two

have been so far comi)leted in whole or in part that lands

have been placed under irrigation from the works con-

structed by the United States, involving the actual irriga-

tion of 350,000 acres, there being about 978,000 acres under

ditch for which water can be furnished in 1909, only about

]0 per cent of wliich had ever been irrigated before.

The completion of the thirty projects thus far author-

ized will within the next five years place under irrigation

a total of about 2,300,000 acres.

Up to 1902 the total irrigated area in the L'nitcd States

as sliown by reports of the Census Bureau (Bulletin No.

16, ''Irrigation in the United States: 1902) was 9,487,077

acres.

In providing for the iriigation of about one million
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acres up to the present time, the United States lias ex-

pended $42,100,000, and in completing the work for the

total of 2,300,000 acres now provided for, an expenditure

of about as much more will be required.

Twenty-three hundred miles of canals have been con-

structed, as distinguished from many times that length

of small ditches and laterals ; 57 tunnels of a total length

of 15'/2 miles have been bored; the total cost of lands

purchased is $1,612,600. Several dams are now approach-

ing completion which will be among the greatest structures

of the kind in the world. One of them will be the highest

ever built (328 feet). Several of the reservoirs produced

by these dams will be among the largest in the world, and

only exceeded by the reservoir resulting from the proposed

increase in the height of the Assuan dam in Egj^pt.

Omitting the large number of structures of various

kinds, roads, telephone lines, etc., the total amount of

excavation performed under the Reclamation Act to July

1, 1908, is in excess of 60 millions cubic yards, practically

equal in amount to that performed to that date on the

Panama Canal, and when the projects now authorized are

completed, the volume of woi"k done will be practically

equal in magnitude to the work on the completed Panama

Canal, which is estimated at 140 million cubic vards.

SUMMARY OF ARGUMENT.

The expenditures and work done under the provisions

.of the Reclamation Act are devoted to public purposes
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in pursuance of the well established mle that the appli-

cation of water to lands for irrigation is a public puqjose.

It is also shown tliat tlie limitation of the powers of con-

gress in this respect are not narrower than those of the

legislatures of the States, but that the powers of Congress

are more extensive than those usually given to legisla-

tures, because of the very broad language used in the Con-

stitution of the United States regarding the disposition

of the territory or other property belonging to the United

States. It is also clear that while the constitutionality

of the Act can not be seriously questioned there would

nevertheless be a complete enactment such as Congress

might have passed even if restricted in application to pub-

lic lands of the United States or if restricted to the terri-

tories.

The propositions that the expenditures authorized in the

Reclamation Act are not in pursuance of an appropriation

and that the Reclamation Act delegates legislative author-

ity to the Secretan' of the Interior ai-e both thoroughly

refuted by a review of the practice of Congress from the

earliest times.

In brief: the power exercised by Congress in passing

the Reclamation Act is granted by Sec. 3, Art IV of the

constitution, authorizing Congress to dispose of and

make all needful rules and regulations respecting the ter-

ritory or other property belonging to the United States

;

the rnean^ by which the power is to be canied into effect

is the expenditure of funds derived from the sale of public
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lands in constructing irrigation works to make the lands

habitable and productive.

' 'Let the end be legitimate, let it be within the scope

of the constitution, and all means which are appro-

priate, which are plainly adapted to that end, which

are not prohibited, but consist with the letter and

spirit of the Constitution, are constitutional."

(M'Culloch V. Maryland, 4 Wlieat., 316-423.)

Believing that in the Reclamation Act Congress in

nowise exceeded the powers granted to it by the constitu-

tion; that said Act is in all respects valid, and that the

relief prayed for in our opening brief should be granted,

this brief is

Respectfully submitted.

A. a. AVERY,

United States Attorney.

J. B. LINDSLEY,

Assistant United States Attorney.
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